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Cashing Checks for Depositor’s Agent 


depositor, who provides employee with rubber 
stamp, for the purpose indorsing checks, bearing the 
depositor’s name “by .,” intending that the employee 
shall fill his name the blank space, and use the stamp 
indorse checks only for the purpose depositing them 
the depositor’s account, but does not inform the bank 
this limitation the employee’s authority, will not allowed 
hold the bank liable where the employee cashes checks 
indorsed the bank and appropriates the proceeds. such 
case the bank justified assuming that the employee 
acting within his authority. Kenney North Capitol Savings 
Bank, Court Appeals the District Columbia, 
Fed. (2d) 521. 

The plaintiff Kenney was engaged the electric fixtures 
and wiring business under two trade names, one which 
was the Washington Electric Co. had his employ one 
Yeager whom supplied rubber stamp bearing the 
imprint “Washington Co., Yeager was 
authorized use this stamp and write his name the blank 
space. But his authority using the checks, indorsed the 
stamp, was limited strictly depositing them the plaintiff’s 
account the defendant bank. The bank, however, was not 
informed that Yeager’s authority was limited this manner. 
Over period about three years, Yeager used the stamp 
indorse number checks payable the plaintiff, which 


cashed the defendant bank, appropriating the proceeds 


his own use. The amount thus taken Yeager aggre- 
gated $7,519.85. was held, under the rule stated, that the 
bank was not liable. 

indicated this decision, the thing for depositor 
provide his employee with stamp bearing the words 
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form showing that the indorsement one for deposit only, 
and take the added precaution notifying the bank 
the exact extent the employee’s far the 
banks are concerned, good practice not cash checks 
indorsed agent the payee without first making sure 
that the payee wants them cashed. Some banks provide each 
depositor with indorsement stamp bearing the words “For 
expense justifiable one, since the stamp 
may the means avoiding legal complications. The 
opinion the court this case reads follows: 


ROBB, J.—Appeal from judgment upon directed verdict 
for the defendant (appellee here) the Supreme Court the 
district action recover $7,519.85, the proceeds checks 
customers the plaintiff, payable him and collected the 
defendant alleged unauthorized indorsement one 
employees. 

Plaintiff was engaged the electric fixtures and wiring business 
this city, and operated under two trade names: 
Electric Company,” the fixtures department, and the “Washington 
Electric Sales Company,” the wiring department. did his banking 
business with the defendant bank under two accounts—one, the 
“Washington Electric Company, Charles Kenney,” and the 
other “Charles Kenney, ‘Wiring Account.’” His signature card 
the bank for the fixtures department account read “Washington 
Electric Company, Charles Kenney,” and the signature card 
for the other, “wiring account,” read ‘Charles Kenney, Wiring 
Account, Charles Kenney.” “Charles Kenney” both 
instances being plaintiff’s handwriting. The bank required checks 
drawn these accounts signed accordance with the signa- 
ture cards. 

From 1924 until August 1927, Neal Yeager was 
plaintiff’s employ, having charge the books and the banking. 
During that time indorsed checks payable the Washington 
Electric Company, using rubber stamp provided plaintiff 
which appeared the words: “Washington Electric Company, 
blank space Yeager wrote his own name. Checks 
aggregating the amount sued for were cashed and the proceeds 
misappropriated Yeager. 

Plaintiff testified that did not give the bank any instructions 
one way the other who should indorse customers’ checks. 
was shown check dated June 27, 1924, with the indorsement 
the back, “Washington Electric Company,” which was stamp, 
and “Neal Yeager” Yeager’s handwriting. Plaintiff admitted 
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that authorized the indorsement “for the purpose deposit.” 
Asked the words “for deposit” were the check, plaintiff 
admitted that they were not. 

Question. “And you provided him with the stamp which was 
printed ‘Washington Electric Company, by’ and then blank line?” 
“The Washington Electric Company’s stamp was provided 
for sign checks. that time they were not printed 
the check.” 

Question. “But you knew that that stamp was being used for 
this purpose, did you not?” Answer. 

Question. “You yourself had used for that purpose, indorse 
checks?” Answer. suppose had... 

Question. “You knew that Yeager took checks?” Answer. 
knew took checks and indorsed them his name for account.” 

Question. say, you knew that took checks from your place 
business after having indorsed them just this check indorsed 
which hold hand?” Answer. “Yes.” 

Question. there nothing that check about ‘For 
Answer. 

Witness that, after learned April, 1927, that 
Yeager was cashing checks, gave the bank instructions letter 
indorsement checks Yeager. Before that time had 
not given such instructions. The letter reads follows: 
notify you that you are not cash any checks made payable 
the Washington Electric Company indorsed Mr. Yeager any- 
one else, except myself. Any checks that are indorsed for deposit 
only and are deposited the account with Mr. Yeager’s indorsement 
are acceptable but are not cashed.” The checks suit were all 
cashed prior the receipt this letter the bank. 

1925 knowledge was brought plaintiff that Yeager had 
been convicted embezzlement from the Second National Bank 
Washington and that had been paroled and the money made good. 
From that time on, plaintiff testified that supervised Yeager’s 
work carefully, although continued permit Yeager indorse 
checks “Washington Electric Company, Neal Yeager.” 

Where one person knowingly permits another represent him 
puts the other situation indicating those who deal with him 
that has certain authority, the former estopped from asserting 
against those who relied upon such appearance authority that 
the agent was not acting within the actual limits his authority. 
Crane Postal-Tel. Cable Co., App. 54. the present 
case express authority was given Yeager indorse checks, and this 
authority extended over considerable period time. Had plaintiff 
desired limit Yeager’s authority, might, the outset, have 
added the stamp “for deposit only” notified the bank the 
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intended limit Yeager’s authority. the absence such 
limitation, the bank was justified assuming that Yeager had 
authority cash the checks, and plaintiff estopped deny the 
existence such authority. 

Judgment affirmed, with costs. 

Affirmed. 


Presentment Check for Payment 


Where the payee check receives during banking 
hours the same city which the drawee located, 
sufficient presentment for payment for the purpose charg- 
ing the drawer with liability deposit the check another 
bank the following day, and have that bank present 
the drawee the next day. Bay City Bank Concordia 
Mutual Fire Ins. Co., Supreme Court Michigan, 245 
Rep. 532. 

this case the defendant insurance company delivered its 
check the plaintiff bank between and o’clock the 
afternoon December plaintiff, defendant and 
drawee bank were all located the same town. The plaintiff 
deposited the check its bank for collection December 
and that bank presented for payment December 
Payment was refused because the failure the drawee. 
the check had been presented December would 
have been paid. was held that the presentment was within 
proper time charge the drawer. 

The Negotiable Instruments Law provides that check 
must presented within reasonable time after its issue 
the drawer discharged the extent the loss caused 
the delay. About the only thing that can happen cause 
loss the drawer the failure the drawee bank prior 
the presentment the check. obvious that, the check 
would have been paid promptly presented and payment 
refused because the drawee’s failure, the drawer has 
sustained loss. The holder the check, delaying pre- 
sentment, has caused that loss. Consequently, the law places 
the responsibility upon him. cannot enforce the check 
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against the drawer and the debt for which the check was 
given regarded paid. 

the check presented the second day after its 
delivery the payee, the question timely presentment can 
arise only where the drawee fails the close business 
the next day after delivery. That was the situation presented 
the case under consideration. 

The Negotiable Instruments Law also provides that, 
determining what reasonable time “regard had 
the nature the instrument, the usage trade business, 
any, with respect such instruments and the facts the 
particular case.” 

There have been many cases which has been held 
that, where check received the payee the same town 
city which the drawee located, presentment must 
made not later than the day following order charge the 
drawer. court here quite sensibly points out that 
require such degree promptness bar the reason- 
able practical use checks commercial transactions.” 
would mean that, check received the payee before 
but after has made his deposit for the day and 
sent the bank, would have arrange deposit that 
single check immediately run the risk losing the amount. 

reaching its conclusion the court refers the Bank 
Collection Code, which provides that where bank 
receives for collection check drawn another bank the 
same city, exercises proper care when presents the check 
the day following its receipt and remarks: “It would seem 
strained construction the law require greater 
degree promptness the part the payee depositing 
check for collection than required express statutory 
provision the depository bank presenting the check for 
payment the bank upon which drawn.” 

The opinion the court reads follows: 


NORTH, J.—The question here presented for review set forth 
appellant’s brief follows: defendant delivered check 
plaintiff December 1931, early enough for plaintiff have 
presented same that day for payment payee bank, could have 
deposited for collection its collecting bank that day and 


278 THE BANKING LAW JOURNAL 


would have been paid the clearances December 2nd, and all 
the parties are the same city, but instead plaintiff deposited for 
collection December 2nd its collecting bank and was not 
presented for payment December 2nd but was held for the clear- 
ances December 3rd, when the payee bank failed open its doors, 
was there due presentment?” 

The trial court held there was due presentment; and for reasons 
herein stated think the holding should affirmed. Appellant cites 
and some extent least relies upon Holmes Roe, Mich. 199, 
864, Am. St. Rep. 844, which holds (syllabus): 
the person receiving check, and the banker whom drawn, 
are the same place, the absence special circumstances must 
presented for payment the same day, or, latest, the day after, 

there were changes effected the law statutory enact- 
ments subsequent decision the Holmes Case, think appellant 
would correct asserting that controlling precedent, unless 
the instant case distinguished proof controlling local 
custom. The pertinent sections the Negotiable Instruments Act, 
which became effective 1905, are: 

check must presented for payment within reasonable 
time after its issue, the drawer will discharged from liability 
thereon the extent the loss caused the delay.” Section 9435, 
Comp. Laws 1929. 

“In determining what ‘reasonable time’ ‘unreasonable 
time,’ regard had the nature the instrument, the usage 
trade business, any, with respect such instruments, and 
the facts the particular case.” Section 9249, Comp. Laws 1929. 

Section 9435, above quoted, merely declaratory the common- 
law rule. See note Bunker Negotiable Instruments, 228. But 
addition the above-quoted statutory provisions, have the 
more recent Act No. 240, Pub. Acts 1931, known the Bank 
Collection Code, which provides: (B) Where item 
received deposit subsequent agent bank for collection, 
payable another bank the same town city which 
such agent bank located, shall deemed the exercise ordinary 
care present the item for payment any time not later than the 
next business. day following the day which the item received 
either (1) the counter the drawee payor agent 
messenger (2) through the house under the regular 
established procedure, according the usual banking custom 
where the collecting payor bank located outlying district.” 

Because this statutory provision the depository bank the 
instant case conclusively “exercised ordinary care” presenting 
this check for payment the drawee bank the “next business day 
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following the date which the item” was received. must follow 
that there was negligence presenting this check for payment, 
unless the payee was guilty negligent delay depositing 
its bank. noted above, defendant delivered its check 
between one and three o’clock the afternoon December 1931, 
and plaintiff deposited the check its bank for collection the next 
morning. have found case holding that one who acted with 
this degree promptness depositing check for collection 
regular course was negligent that did not deposit within 
reasonable time after its issue. require greater degree 
promptness would bar the reasonable practical use checks 
commercial transactions. creditor willing accommodate 
debtor accepting his check lieu cash, the debtor must grant 
the creditor reasonable opportunity place the check due 
course for collection. debtor’s alternative pay cash. 
Further, would seem strained construction the law 
require greater degree promptness the part the payee 
depositing check for collection than required express statu- 
tory provision the depository bank presenting the check for 
payment the bank upon which drawn. the instant case, 
the payee acted with the reasonable degree diligence required 
law. 

Appellant has cited decisions holding that transfer check 
depositing bank for collection does not extend the time 
presentment for payment; and many cases are cited the proposi- 
tion that where the parties reside the same place presentment for 
payment must not later than the next business day after receipt. 
think the practical effect Act No. 240, Pub. Acts 1931, 
extend the time for presentment, and render the cited cases 
inapplicable. The wisdom and fairness, and may almost say the 
necessity, the statutory provision any one 
familiar with the use checks ordinary commercial transactions. 

The holding the trial court further fortified ample testi- 
mony competent witnesses that the depositing this check the 
morning following its receipt, and its presentment for payment the 
next day after was deposited, was according the regular custom 
business the time and place this transaction. See section 
9249, Comp. Laws 1929, above quoted. 

Judgment affirmed, with costs appellee. 


Among the banking decisions this issue one the 
Supreme Court Arkansas, Berry Harris, which 
was held that presentment check four days after its 
receipt, was, under the circumstances present, sufficient. 
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There also one the Supreme Court Mississippi, 
Sunflower Compress Co. Clark, which was held that 
presentment local check four days after delivery was not 
within proper time. The facts the two cases will 
found quite dissimilar. 

comes down this. payee check must present 
within reasonable time after gets it. What reason- 
able time depends upon the circumstances the particular 
case. The old hard and fast rule that local check must 
presented the day after received giving way 
rule more keeping with every day 
view the uncertainty the law this question, the 
thing for the payee check present with the 
least possible delay. 


Bank Liable Paying Guardian’s Checks 


which pays checks drawn guardian against 
funds deposit with the bank pay overdrafts owing 
personally from the guardian the bank, can compelled 
make the amount good. Bacon Wright, Court Civil 
Appeals Texas, Rep. (2d) 1111. 

Wright was appointed guardian his two step- 
children. Upon his death his widow, Mrs. Fereby Wright, 
mother the children, was appointed guardian. While 
Wright was acting guardian his account guardian was 
kept the First National Bank Crandall. had three 
personal accounts the same bank. After his death was 
discovered that had dissipated the funds which held 
guardian drawing checks against them and delivering the 
checks the bank cover overdrafts against his personal 
account. Mrs. Wright then brought this action against the 
sureties her deceased husband’s bond and they, turn, 
brought the First National Bank party defendant, 
claiming that they were liable the wards they were 
entitled subrogated the rights the wards against 
the bank which had participated the guardian’s misappro- 
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priation. court held that they were right this conten- 
tion saying: 


When the bank, with full knowledge all the facts, participated 
with Wright the misapplication the money representing 
the sale the land the minors, rendered itself liable the 
minors for any money lost reason such misapplication. Like- 
wise, when appellants, sureties Wright’s guardianship bond, 
are compelled make good the default Wright the guardian 
the minors, they are subrogated, matter law, the rights 
the minors against the bank. Fidelity Guaranty Co. 
Adoue Lobit, 104 Tex. 379, 137 648, 138 
(N.S.) 409, Ann. Cas. 1914B, 667; Browne al. Fidelity 
Deposit Co. Maryland, Tex. 55, 593. 


Bank Cannot Apply County Deposit 
County Note 


bank cannot apply county school funds which holds 
deposit treasurer the county board education 
the satisfaction matured note the county board. 
Citizens’ Bank Morehead Rowan County Board 
Education, Court Appeals Kentucky, Rep. 
(2d) 549. 

Ordinarily bank may apply deposit the satisfaction 
the depositor’s matured note which holds. The bank 
owes its depositor the amount deposit. The depositor owes 
the bank the amount his note which has matured and 
remains unpaid. The bank has the right set off one debt 
against the other and pay the note out the deposit or, 
the deposit less than the note, apply partial payment. 
This right popularly referred the banker’s lien. 

The rule holds good deposits public moneys where 
the bank acting depository. But, the present case, 
the bank was not mere depository. was acting treas- 
urer the county board. relation between the two was 
not that banker and depositor creditor and debtor. The 
relationship was one fiduciary character and, therefore, 
there could set-off. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §700. 
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detailed statement the facts and the reasoning 
the court are found the court’s opinion, which follows: 


This appeal from judgment for $3,785.29 favor the 

Rowan county board education, and directing appellant (the 
bank) pay that sum the present treasurer the board. 

The facts are these: The Bank Morehead bank- 
ing corporation with headquarters Morehead, Rowan County. 
The county board education body corporate with power 
sue and sued, and general control the county school property 
and county school funds. But the statute provides that “no school 
funds shall appropriated out the treasury the school board 
except when ordered majority the county school board, and 
all orders appropriating money from the treasury the county 
school board shall record signed the chairman and secre- 
tary.” Section 4399a-5, Kentucky Statutes. During the 1930-31 
school year, the Citizens’ Bank Morehead was the designated and 
acting treasurer the county board education. August 27, 
1929, the county board education borrowed the bank the 
sum $3,500, for which sum executed promissory note bearing 
interest the rate per cent. The note was renewed from time 
time, and several payments interest made thereon. January 
14, 1931, the last renewal note was due and unpaid. that day 
the bank applied the school funds its hands treasurer the 
payment the note. 

The question for decision whether bank holding county school 
funds treasurer the county board education may apply 
the funds held matured debt the county board. 

Appellant’s (the bank’s) position this: The validity the 
note was not assailed. The petition did not allege that was not 
included the budget for the year 1930-31. bank may apply 
deposit matured debt depositor. Farmers’ National Bank 
Jones, 234 Ky. 591, (2d) 787, 335. Even 
though the deposit government state funds, the relationship 
that debtor and creditor. Denny Thompson, 236 Ky. 714, 
(2d) 670. The bank was not required learn where the 
deposit came from, nor was held trustee for the taxpayer. 
Board Drainage Commissioners McCracken County City 
National Bank Paducah, Ky., 231 Ky. 670, (2d) 94. 
deposit public funds can applied bank the payment 
matured public obligation held the bank. Hemphill Florida 
Nat. Bank Jacksonville (2d) 892; Board 
Drainage Commissioners McCracken County City National 
Bank Paducah, supra. 

Hemphill Florida Nat. Bank supra, the 


int 

ni 


THE BANKING LAW JOURNAL 283 


drainage district borrowed from the bank used with 
other funds hand make the amount required pay the 
interest maturing July 1923, bonds issued the district; the 
money lent repaid from incoming taxes which had been levied 
the district, but had not been collected. was held that, 
against the bondholders, the bank had the right apply the 
indebtedness the deposit the credit the district representing 
money derived from taxes levied for payment district’s obligation. 
Board Drainage Commissioners McCracken County City 
National Bank Paducah, supra, the court held that the board 
had the power borrow money carry its work, and pay 
past-due bonds and coupons, with right issue warrant execute 
note therefor, and that bank which had loaned money the board, 
and purchased warrant issued the board carry the work 
until the taxes came in, had the right apply the past-due 
indebtedness deposit the credit the board after the taxes had 
been collected. that case, however, the bank was mere deposi- 
tory, and bore other relation the board drainage commis- 
sioners. the case under consideration, the relation between the 
bank and the county board education was not that mere 
creditor and debtor. The bank was county treasurer and officio 
treasurer the county board education. such treasurer the 
bank and its sureties were responsible for all funds the county 
board education coming into its hands (section 4399a-3, Ken- 
tucky Statutes), and had authority pay out such funds only 
appropriations ordered majority the board, and orders 
record signed the chairman and secretary the board (sec- 
tions 4399a-3 and 4399a-5, Kentucky Statutes). Clearly, without 
appropriation the board, and order record signed the 
chairman and secretary the board, the bank was without authority 
pay itself the debt due the board, and therefore could not 
apply such debt any deposit the credit the board. the 
bank had right retain the money, the court did not err 
adjudging recovery the board. 


Liability Stockholder Induced Purchase 
Shares Fraud 


Under the laws North Carolina, one who induced 
purchase stock bank the misrepresentations the 
bank’s president will not subject the stockholder’s 
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statutory liability upon the failure the bank. Hood, Com- 
missioner Banks, Martin, Supreme Court North 
Carolina, 166 793. 

this case appeared that the directors the Central 
Bank Trust Company voted increase both its capital 
stock and its surplus the sum $500,000, each stockholder 
being entitled subscribe for many the new shares 
already held $200 $100 par value. The 
defendant, being the owner shares, subscribed and paid 
for the new shares. did this after being told 
the president the bank, Davis, that the “bank was solvent, 
prosperous and successful banking institution, that 
was honestly and conservatively managed, and was pre- 
fectly solvent and splendid financial condition.” 

Subsequently the bank failed and the Commissioner 
Banks undertook hold the defendant for the statutory 
liability imposed upon the stockholders failed banks. 
way defense, the defendant alleged that the statements 
the bank’s president, which persuaded him purchase the 
stock, were untrue and that the president either knew 
should have known that they were untrue. 

further alleged that, during the year 1929, heard 
rumor the effect that the bank’s financial condition was 
not good. thereupon went see the president and two 
the bank’s directors and was assured them that the 
rumor was untrue. 

There conflict among the authorities whether 
bank stockholder can escape the statutory liability showing 
that was induced purchase the stock misrepresentation. 
stated, North Carolina lines with those jurisdictions 
which hold that such misrepresentation good defense. 

The opinion the court, part, follows: 

The questions this case are: (1) Whether not stock- 
holder bank who has been induced purchase the stock from 
the bank through the fraud its president can set such fraud 
defense against the statutory liability for assessment after 
the insolvency the bank, under the North Carolina statute, amend- 
ment 1927 (Pub. Laws 1927, 113), the subject, the stockholder 
being guilty laches. -(2) Could this done prior the 
amendment 1927? think so. 
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follows: “All sums collected under the levy shall become imme- 
diately available general assets the bank for distribution 
other assets; Provided, however, that whenever the expenses 
liquidation have been paid and all the liabilities depositors and 
other creditors shall have been discharged, the money then remaining 
the hands the commissioner banks shall applied pro rata 
(Italics ours.) Pub. Laws 1927, 13. 

tracing this provision the banking laws, reference 
the subject, find, Public Laws 1911, 25, part “All 
indebtedness due from such shareholders, any them, their 
representatives estates, shall payable the said receiver 
corporate assets, and the title thereto shall vested such receiver, 
him applied for the equal benefit all persons entitled 
share the distribution the fund and disbursed ratably under 
the orders the court.” 240. 

Public Laws 1921, part 17, follows: expenses 
account any receivership and all wages salaries due officers 
employees shall paid out the assets such bank before 
distribution the proceeds thereof; and such receiver may, 
order the court, make ratable dividend the money his hands 
all such claims may have been proved his satisfaction 
adjudication court competent jurisdiction, and the proceeds 
the assets such bank are paid the receiver, shall like 
orders make any further dividends, upon all claims previously proved 
adjudicated, and the remainder the proceeds, any, shall 
paid the stockholders such bank, their legal representatives, 
proportion the stock respectively held them.” Vol. 
part 218 (c). 

The decision Hill Smathers, 173 642, 607, 
the effect that the statutory liability the stockholders 
created exclusively for the benefit corporate creditors. not 
numbered among the assets the corporation, and the corpo- 
ration has right interest it. Corp. Com. Bank, 193 
113, 362. This not under the amended statute 
1927. When the bank stock was purchased, the present statute 
relation the subject entered into and formed part the con- 
tract. Bateman Sterrett, 201 page 62, 159 14; 
Hamilton R., 203 page 472, 166 392. 

Michie, supra, 218 (c), subd. 13, provides easy method 
assessment stock liability which, part, follows: the 
expiration thirty days from the date the filing the notice 
the taking possession any bank, the office the Clerk the 
Superior Court, the commissioner banks may levy assessment 
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equal the stock liability each stockholder the bank, and 
shall file copy such levy the office the clerk the Superior 
Court, which shall recorded and indexed judgments, and shall 
have the force and effect judgment the Superior Courts 
this State; and the same shall become due and payable immediately,” 
Public Laws 1927, 113, subd. Laws 1931, cc. 243, 
383, 405. This statute was held constitutional Corp. Com. 
Murphey, 197 42, 147 667. 

Under the amended statute 1927, supra, have new provi- 
sion: “The money then remaining the hands the Corporation 
Commissioner shall applied pro rata the repayment the 
amounts paid the stockholders.” 

Ordinarily fraud will vitiate any contract, but 
frequently asserted that fraud cannot precisely defined 
ramifications are hydra-like. axiomatic that one who perpe- 
trates fraud and enriched thereby cannot retain the fruits 
his wrongdoing. analogy the very officer, Davis, presi- 
dent the bank, who perpetrated the fraud, could, depositor 
and finally stockholder, upon the payment this assess- 
ment, entitled profit his own wrong. This the egg which 
spoils the omelet. not possible separate the good from 
the bad. 

Lee and others Pearce, page 78, quoting from 
Adams 176, find: innocence party who has 
profited fraud will not entitle him retain the fruit another 
man’s misconduct, exempt him from the duty restitution.” 

beautiful character, pervading excellence, one may say 
so, equity jurisprudence,’ says Judge Story, ‘is that varies its 
adjustments and proportions meet the very form and 
pressure each particular case all its complex Mas- 
sey Alston, 173 page 223, 964, 967. 

The contrariety the decisions are mainly premised 
language the different acts, but prior the bank acts, supra, 
regard ordinary corporations, this jurisdiction has settled the 
law contrary plaintiff’s contention. 

Chamberlain Trogden, 148 page 140, 141, 
628, Ann. Cas. 177 (1908), citing numerous authorities, 
speaking the subject, the following said: some 
conflict authority the right subscriber rescind his 
subscription maintain defense his obligation therefor the 
ground fraud after the corporation has become insolvent and its 
affairs have passed into the possession and control receiver 
the court other method general adjustment 
primarily for the benefit creditors. The English cases, and some 
courts this country, have held that, under the conditions indicated, 
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longer open the subscriber maintain such defense. 
These English decisions, however, are said based some extent 
the construction given certain legislation the subject, and 
the weight authority this country seems establish that, under 
exceptional circumstances, the subscriber may avail himself the 
position suggested even after insolvency.” ‘The Chamberlain Case, 
supra, was cited and approved Corp. Com. Bank, 193 113, 
136 362. 

Even conceded that the amendment the banking act 
1927 undertook deal solely and exclusively with the method 
distribution special funds arising from stockholder assessments, 
nevertheless the Trogden Case, supra, recognizes and sanctions the 
right stockholder repudiate his stock subscription procured 
through the fraud his own corporation, even after insolvency 
bankruptcy. The fact that bank stockholder may assessed 
the event insolvency does not alter his essential rights obliga- 
tions stockholder. That say, bank stockholder stands 
upon the same footing stockholders other ordinary business 
corporations except that the statute hangs liability around his 
neck his bank fails. 

Banks Cosmopolitan Trust Co., 253 Mass. 205, 
148 609, 658, Massachusetts case takes the view: 
subscribing increase stock trust company cannot 
avoid his statutory liability stockholders when the company 
becomes insolvent, because was induced fraud make his 
subscription.” the annotation, page 689 R., citing 
wealth authorities, speaking the subject, the following: 
“The great majority the American cases either hold directly that 
insolvency the corporation does not, and itself, cut off the 
right defrauded stockholder escape his liabilities such, 
else impliedly support the same rule basing the stockholder’s loss 
his right rescind for fraud upon laches some other element 
estoppel combination with the insolvency the corporation.” 
People Cal. Safe Dep. Trust Co. (rehearing denied) Cal. 
App. 414, 126 516, 520; Gress Knight, Ga. 60, 
834, (N.S.) 900, and the note there referred to; Smith 
Jones, 173 Ky. 776, 191 500, 1917C, 890; Stuffle- 
beam Lashmutt (C.C.) 449; Newton Nat. Bank 
Improvement Co. Merrill (C. A.) 77. 

Under the majority rule, the Chamberlain Case, supra, cited. 
State Bank Portland Gotshall, 121 Or. 92, 254 800, 
1200, the Oregon court holds: “Fraud inducing one 
purchase bank stock cannot urged defense action under 
double liability statute against the stockholders the state super- 
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intendent banks, upon the insolvency the bank, since the purpose 
the statute protect depositors and creditors.” (Italics ours.) 
See Michie Banks and Banking, vol. (i), 124. 

well settled that the injured party rescind must act 
promptly and within reasonable time after the discovery the 
fraud after should have discovered same due diligence. 
Willis Willis, 203 166 398. 

will observed that the question laches, differentiating 
feature most the cases, plays part the present decision. 
The court below found laches the part defendant. The 
authorities the subject are collated valuable annotation 
850, 165 678, there were laches: should have acted 
with promptness and diligence.” 

The case Corporation Commission McLean, 202 77, 
161 854, not decisive this case. the McLean Case the 
stock sold McLean upon which the assessment was levied was not 
sold him the bank, and the bank received part the proceeds 
the purchase price. McLean bought the stock from individuals, 
and the fact that they happened officers the bank should 
certainly way render the bank liable for the fraud which they 
perpetrated upon him, any. 

The court below agreement found the facts: (1) All the 
necessary elements that constitute fraud and deceit were practiced 
the defendant obtain the stock subscription; (2) that defendant 
was not guilty laches. The record discloses that “while the defend- 
ant received certain sums dividends the stock referred to, 
has offered return such dividends and still stands ready so.” 

Under the amendment 1927, the defrauding officer 
depositor creditor, would participate the distribution 
the general assets, and the amendment makes specific provision for 
pro rata repayment stockholders the residue their assess- 
ments after the payment expenses and creditors. Hence the collec- 
tion the present assessment would swell the refund, case any, 
the defrauding officer. This was not the intent the Legislature. 
Nor was the statute amended idly purpose. 

The fraud perpetrated Davis, president the bank, 
defendant under the present statute would indirectly enure 
his own benefit. The commissioner banks cannot recover, for 
doing would enriched the perfidy the president the 
bank, being the liquidating agent the bank, and would thus 
allow the president take advantage his nefarious conduct. The 
defendant entitled, under the facts and circumstances this case, 
recover the $6,000, less dividends received. 

The judgment the court below reversed. 


BANKING DECISIONS 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


FAILURE PRESENT CHECK WITHIN FOUR 
DAYS NEGLIGENCE—PAYMENT 
TAXES CHECK 


Sunflower Compress Co. Clark, Supreme Court Mississippi, 
144 So. Rep. 477 


Where property owner delivers his check the 
payment taxes the property and the drawee bank fails four 
days later, the check not having been presented the meantime, the 
failure present the check promptly negligence, rendering the 
collector and his bondsman liable for the amount the drawer. The 
rule applied this case that check bank the same busi- 
ness community which the payee receives should presented 
the day following receipt. 

Checks payment taxes stand footing different from 
checks given payment ordinary debts. the payee check 
given for business debt fails present within reasonable time 
and the bank fails the meantime, the drawer discharged from 
liability the check and the debt deemed paid. But taxes are 
payable money only and the neglect the tax official present 
promptly check given for taxes has bearing the taxpayer’s 
liability. the drawee bank fails the meantime, still must 
pay his taxes. the action this case was brought against the tax 
collector for his negligence delaying presentment. 

The question presenting checks for payment discussed more 
length the Supreme Court Michigan the Bay City 
Bank Concordia Mutual Fire Ins. Co. which appears earlier 
page. 


The Sunflower Compress Company against Arthur Clark and 
others. From judgment dismissing the action, plaintiff appeals. Re- 
versed and remanded. 

Everett and Townsend, both Indianola, for appellant. 

Neill Clark, Indianola, for appellees. 

demurrer declaration and dismissing the plaintiff’s suit. 

The declaration two counts. The first count alleges, sub- 
stance, that the appellee Clark, the time the matters here complained 
was the sheriff and tax collector Sunflower County, and 
that the appellee, the United States Fidelity Guaranty Company, 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1222. 
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was the surety his official bond; that the appellant owned property, 
situated Sunflower County, which taxes the amount $950 
were due; that the 12th day December, 1931, the appellee had 
deposit with the Bank Indianola, located the city Indianola 
and within one business block the appellee’s (Clark’s) office, sum 
money exceeding $950, and continued have until the bank failed 
and went into liquidation December 16th thereafter; that, pursuant 
custom and usual way paying taxes,’’ the appellant delivered 
the appellee Clark the 12th day December, 1931, its check for 
the amount taxes due its property, and received from him tax 
receipt therefor, but that Clark failed present the check for payment 
until after the bank had failed, resulting the appellant having 
again pay the taxes due this property, because which the appel- 
lant was damaged the sum $950, for which prayed for judg- 
ment. 

The second count alleges, addition the matters set forth the 
first count, substance, that the Bank Indianola was legally desig- 
nated and qualified depository for county funds; that was Clark’s 
duty immediately deposit the check given him the appellant 
for the amount its taxes this county depository; and that, 
had deposited it, the check would have been paid; but that negli- 
gently failed so, resulting the loss the appellant the 
amount the check for which prayed for judgment. 

Clark and the surety company joined single demurrer the 
declaration. This demurrer was sustained, and, the appellant’s de- 
amend its declaration, final judgment was rendered denying 
recovery. 

Under section 2842, Code 1930, check must presented for pay- 
ment within reasonable time after its issuance, default which 
the drawee must bear the loss occasioned thereby. ‘‘In the absence 
special excusing delay (and there pretense any 
excuse here), the reasonable time for presentment check bank 
where the person receiving the same and the bank which drawn 
are the same business community not later than the next business 
day after Moritz Nicholson, 141 Miss. 531, 106 So. 
762, 763. 

The appellee admits that such the general rule, but asserts that 
has application here, for the reason that taxes can paid only 
money, and therefore was under obligation receive, or, after 
receiving it, collect, the check, support which relies Moritz 
Nicholson, supra. That case did not and could not have held; 
there being such question there presented for decision. that case 
the plaintiff had given the tax collector check bank for the 
amount his taxes, which check the tax collector negligently failed 
present for payment before the bank which was drawn failed and, 
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the taxes which the plaintiff attempted pay means this check 
not being thereafter paid, the tax collector sold the property for non- 
payment taxes. The plaintiff then sued the tax collector for the 
statutory penalty for selling property for taxes which the taxes had 
been paid. The court held that this penalty could not recovered, for 
the reason that the acceptance the check the tax collector was not 
payment the taxes, and therefore became the duty the tax col- 
lector sell the land therefor. The liability vel non the tax collector 
for the actual damages sustained the drawer the check, because 
the delay presenting for payment, was not involved. 

The appellee further asserts that the check was accepted him 
accommodation the appellant, and will assume, but merely for 
the purpose the argument, that the declaration disclosed, and 
therefore was merely gratuitous agent the matter, nevertheless 
the same result must follow. Such agent not held the same 
degree care and diligence that agent for hire is, but liable 
his principal negligently and needlessly exposes his principal 
Miss. 528. The declaration presents prima facie case liability which 
the appellee must meet, all, disclosing facts that relieve him 
the charge negligence. 

The second count the declaration presents cause action. 
Had the appellant’s taxes been paid money, had the check given 
the appellee therefor been collected him, his failure deposit the 
money the check the county depository, such was his duty, 
which express opinion, was concern the appellant, that being 
question between the appellee and the county other body 
whom owed the duty depositing public money the county de- 
pository. 

The demurrer, being the whole declaration, and not its separate 
counts, should have been overruled. Reversed and remanded. 


BANK LIABLE LOANING DEPOSITOR’S 
MONEY 


Ertman Usiak Liberty National Bank, Supreme Court 
Wisconsin, 245 Rep. 693 


within the powers bank agree loan depositor’s 
money for him and the bank will responsible for loss sustained 
the depositor where makes such loan contrary the deposi- 
tor’s instructions. 
similar decisions see Banking Law Journal Digest (Fourth 
Edition) §122. 
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this the plaintiff requested the defendant bank’s officials 
loan money which had deposit the defendant Usiak, but 
only upon Usiak’s providing two responsible sureties. The loan was 
made but was found out later that the signatures the sureties 
were forgeries. The plaintiff was unable collect from Usiak. 
was held that the bank was liable. The plaintiff was dealing with 
the bank bank and not with the bank’s cashier his own agent. 


Action John Ertman against John Usiak, the Liberty State Bank, 
and others. The complaint was dismissed defendant bank, and 
plaintiff Editorial Staff.] Reversed, with directions. 

Action commenced February 12, 1931, recover from bank the 
amount deposit paid out without authority. Judgment entered for 
the defendant bank April 27, 1932. The plaintiff appeals from the 
portion the judgment dismissing his complaint the bank. 

for misjoinder parties causes action was made. the de- 
fendants Usiak based upon bond whereby Clarence Usiak 
principal and the other two Usiaks sureties bound themselves the 
penal sum $1,700, conditioned that, note and mortgage Clar- 
ence the plaintiff should paid, the bond would void; otherwise 
the bank, alleges that the bank fraud 
for representing that would get the bond signed two responsible 
sureties which failed do; and that undertook protect the plain- 
tiff getting bond signed, and negligently failed so. How- 
ever, one paragraph the complaint alleges that plaintiff had $1,700 
deposit the bank, and instructed the bank pay Usiak when 
the bond was signed two responsible persons sureties, and that 
the bank paid out the money without the bond being signed. 

without dispute supported evidence that the jury might 
rightly believe that the plaintiff had $1,600 deposit with the de- 
fendant bank, represented certificates deposit. The defendant 
Clarence Usiak was building home, and required money pay for it. 
applied the plaintiff for loan $1,700. The plaintiff would not 
make the loan until had consulted the defendant bank’s officials. 
After consultation, the plaintiff make the loan advice 
officials the defendant bank that should take security 
addition the note and mortgage bond signed two sureties the 
effect above stated. After concluding, the plaintiff took and left 
with the bank $100 more, and the the bank drew note 
and mortgage the borrower and bond signed 
him and two sureties who was expected would responsible. 
the day the papers were drawn up, the plaintiff indorsed the certificates 
deposit, leaving the money represented thereby and the $100 with the 
bank delivered Clarence the three papers being properly 
executed. cashier’s check for $1,700 payable the order plaintiff 
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was made out and kept the bank, which was not indorsed the 
plaintiff, but the plaintiff’s name was written the back the cashier 
after the plaintiff had left the bank. When the plaintiff left the bank, 
the bond was not signed the sureties, nor were the other papers 
signed Clarence’s wife. The bond was handed Clarence get 
signed two sureties. brought the bond the bank thereafter 
with the signatures the two defendants Usiak forged thereon 
sureties, and the cashier and assistant cashier the bank signed the 
bond witnesses the signatures upon his statement that the Usiaks 
the bond sureties had signed it. Clarence’s wife afterwards came 
into the bank and signed the note and mortgage, and the bank cashier 
notarized her acknowledgment. the day the plaintiff indorsed the 
certificates deposit, and before the mortgage was signed Clarence’s 
wife the bond brought back Clarence, the cashier the bank in- 
dorsed the plaintiff’ name the cashier’s check, paid $1,100 plain- 
tiff’s money Clarence Usiak, and applied $600 satisfaction 
debt Clarence the bank. Clarence failed pay the note, and 
irresponsible. The case was tried jury, who special verdict 
found that the plaintiff (1) stated the officers the bank that the 
money was paid Clarence Usiak only upon his securing bond 
additional security the note and mortgage; (2) the plaintiff stated 
the bank officials that such bond must signed two responsible 
bondsmen before the money should paid; and (3) the defendants 
and Usiak (whose names were the bond sureties) did 
not sign the bond.’’ The finding the forgeries cor- 
rect. The court changed the answers questions finding (1) and (2) 
above from ‘‘yes’’ ‘‘no,’’ and entered judgment dismissing the com- 
plaint the bank. 

Lehner Lehner, Princeton, and Robert Kaftan, Green 
Bay, for appellant. 
Sol. Huntington, Green Bay, for respondents. 


FOWLER, J.—The appellant (plaintiff) claims that the court erred 
changing the answers the jury the questions submitted them, 
and that the findings the jury and the undisputed evidence 
entitled judgment for the amount his deposit. 

are constrained hold upon examination the record 
that the findings the jury designated (1) and (2) the statement 
facts are clearly supported the evidence. substantiate this, 
only necessary quote briefly from the plaintiff’s testimony. 
testified: ‘‘I told him (the banker) that whenever the papers were all 
fixed and this bond signed the two bondsmen should leave 
Clarence have the 

the plaintiff testified: ‘‘Q. You say you had 
the bank attend this business for you? Yes. 
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And when you say bank you mean Ralph Wojak (cashier) and 
Brylski (assistant cashier)? Yes. 

And you claim you asked them get two responsible signers 
this bond? Yes.’’ 

The findings the jury being sustained, remains considered 
whether upon those findings the bank liable the plaintiff. The 
bank claims that under the facts found the plaintiff made the cashier 
the bank his agent for paying the money Usiak, and left him 
his agent see that bond was procured before the money was 
turned over. cannot accept this view. The plaintiff was manifestly 
dealing with the bank bank. His testimony shows, and the 
questions submitted the jury imply this. His money was deposited 
with the bank, and his intention was that should remain the bank 
deposit, and that should not paid out except authorized 
its payment. The bank officials drawing the cashier’s check repre- 
sented the bank and determined for the bank how the transaction should 
carried the bank’s books, but the money itself remained the 
bank deposit the plaintiff. The check did not operate with- 
drawal the plaintiff his deposit. The plaintiff intended such 
result. took part in, and far the evidence shows knew 
nothing about, the drawing indorsing the check. The cashier’s 
check unindorsed him was merely evidence the deposit, unin- 
dorsed certificate deposit would have been. The paying out the 
money was controlled the implied contract between bank and 
depositor that the deposit shall paid out only upon authorization 
the depositor. Wussow Badger State Bank, 204 Wis. 467, 234 
720, 236 687; Peart Schwenker, 200 Wis. 200, 227 945; 
Endlich Bank Black Creek, 200 Wis. 175, 227 866; Wescott 
Peoples State Bank, 206 Wis. 105, 238 803. stated the 
ease last cited, page 107 206 Wis., 238 803: ‘‘Upon receiving 
deposit, the bank was obligated the first instance repay 
that deposit her [him]. Certificates therefor [the cashier’s check] 
could not thereafter applied the bank any other pur- 
pose, unless her [his] acts conduct she [he] authorized con- 

The respondent (bank) also claims that the securing responsible 
bondsmen the bank would ultra vires (beyond the bank’s powers), 
and that this defeats the plaintiff’s claim. This argument goes the 
assumption that the transaction the bank was guaranteeing the re- 
sponsibility the bondsmen, and that the ground for recovery breach 
its agreement guaranty. this were the situation, the respond- 
ent’s position would doubtless correct. But not construe 
the transaction. the answer question (1) the jury found that 
Usiak, not the bank, was procure the bondsmen. the answer 
question (2) they found that the plaintiff stated the bank that the 
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bond must signed two responsible bondsmen before the money 
should paid. The word may omitted from this 
finding, and the answer stands finding that the bond must signed 
two bondsmen before the money should paid. was not beyond 
the power function the bank bound this direction 
payment the money. The money was left deposit the bank for 
the purpose being paid Usiak the condition stated. 
Holding money left deposit for specific purpose directed 
applied specific purpose more ultra vires than depositing 
money for specific purpose. Money deposited becomes effect 
general deposit, and the bank held the same liability for 
general deposit. Morse Banks and Banking, 210. 

From the above follows that the trial court should have entered 
judgment for the plaintiff upon the verdict returned the jury. 

The judgment the circuit court reversed, with directions 
enter judgment for the plaintiff against the defendant bank upon the 
verdict returned the jury. 


PRESENTMENT CHECK FOUR DAYS AFTER 
RECEIPT SUFFICIENT 


Berry Harris, Supreme Court Arkansas, Rep. (2d) 289 


farmer, residing eight miles from town, who receives check 
drawn bank that town Tuesday and presents for pay- 
ment the following Saturday, which day finds the bank 
for good, presents the check within sufficient time charge 
the drawer with liability. 

The defendant gave the check involved this case the plain- 
tiff payment for cattle, Tuesday. did not have sufficient 
money deposit meet the check the time but had arranged 
with the bank for its payment and told the plaintiff that could 
get his money any time. The plaintiff was farmer and was his 
custom town Saturdays. The defendant was aware this. 
When the plaintiff got into town the following Saturday and 
went the bank for the purpose presenting his check, found 
that the bank had closed its doors that day. was held that, 
under the circumstances, the check had been presented within 
reasonable time and that the defendant had not been discharged 
from liability. 

This question the presentment checks for payment dis- 
eussed more length decision the Supreme Court Michi- 
gan, Bay City Bank Concordia Mutual Fire Ins. Co., which ap- 
pears earlier page. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Suit Berry against Harris. From judgment for de- 
fendant, plaintiff appeals. Reversed and remanded, with directions. 
Dickson, Bentonville, for appellant. 
John Nance, Rogers, for appellee. 


SMITH, J.—Appellant (plaintiff) resides improved road 
eight miles from Bentonville, and has his mail delivered daily rural 
route mail Appellee (defendant) his neighbor 
cousin. Tuesday, December 1930, appellee purchased certain 
cattle from appellant, and payment therefor gave check for $600 
the Benton County National Bank, located Bentonville. Appellee 
did not have this amount money deposit with the bank the time 
delivered the check, but had arranged with bank for its pay- 
ment, and told appellant that could get his money any time. 
The cattle were loaded truck and taken Kansas City, 
Mo., where they were sold and the proceeds the sale were deposited 
him the credit the Kansas City correspondent bank the Ben- 
ton County National 

Appellant farmer, and was his appellee— 
Bentonville sell produce and make purchases Satur- 
days, and except cases emergency did not other days. 

the Saturday following the sale the cattle appellant went 
usual Bentonville, and, upon arriving there, found that the bank 
upon which his check was drawn had its doors that day, and 
has not reopened. 

The parties had several conversations about the check, and appel- 
lant has all times demanded that appellee pay it. The position 
the latter was that they should divide the loss between them. Finally, 
appellee paid appellant $200, which the latter refused accept full 
settlement his demand, but, when this payment was made, appellee 
stated that would pay nothing more, unless the court compelled him 
so. 

This suit appellant’s part recover the balance $400, and 
defended appellee upon two grounds: (a) That appellant had 
negligently delayed cash the check; and (b) that accord and satis- 
faction had been accomplished. 

The court found there had been accord and satisfaction; and 
that view. 

The difficult question whether, found the court below, appel- 
lant, his delay, has not himself sustained the loss. 

The law the subject was reviewed the recent case Federal 
Land Bank St. Louis Goodman, 173 Ark. 489, 292 659, 661, 

where the court quoted follows from the case Burns Yocum, 
Ark. 127, 956: check, like bill exchange, must pre- 
sented for payment within reasonable time, and what reasonable 
time will depend upon the the particular 
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was said the Goodman Case, supra, that what was reasonable 
time any depends the circumstances the particular 
and such time prudent man would exercise employ about 
his own 

The instant case the borderline, but, when the situation and cir- 
the parties are taken into account, have concluded 
that the check was not held for time unreasonable require the 
payee sustain the loss. The payee was farmer, not engaged 
commercial business. resided eight miles from his trading town, 
which the bank was located upon which his check was drawn, and only 
three days intervened before the check was presented for payment. 
Under all the have concluded that appellant was not 
guilty unreasonable delay presenting the check for payment. 

Having found that appellant had negligently failed present the 
check within the time required law, the court below decreed that 
appellant subrogated the rights appellee the deposits the 
latter with the insolvent bank, the extent $400. 

The entire decree will reversed, and the cause will remanded, 
with enter personal judgment against appellee for the 
unpaid balance $400, with interest. 


BANK LIABLE PAYING CHECKS 
AGENT’S INDORSEMENTS 


Merchants’ Manufacturers’ Ass’n First National Bank Mesa, 
Supreme Court Arizona, Pac. Rep. (2d) 717 


bank, which cashes checks, drawn the order 
tion, the unauthorized indorsements agent the corpora- 
tion, will liable the corporation for any amount misappropri- 
ated the agent. 

this case there was interesting conflict the testimony 
whether letter, written the corporation, stating that the 
agent was not authorized sign behalf the corporation, had 
been received the bank. 

The letter was written four years before the case came up. The 
bank officials had recollection it. The corporation received 
acknowledgment and the signature card enclosed the 
letter was not the bank’s files. But the letter requested that 
book sent with blank checks bearing the corporation’s 
printed signature specified form and was shown that the 
check book, the form requested, was delivered regular course. 
The court decided that the bank had received the letter. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §529. 
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Action the Merchants’ Manufacturers’ Association against the 
First National Bank Mesa, Arizona, corporation. From judg- 


ment for defendant, plaintiff appeals. Reversed and remanded, with 
directions. 


Palmer, Phoenix, for appellant. 
Silverthorn Van Spanckeren, Mesa, for appellee. 


ROSS, J.—This action was brought the Merchants’ Manufac- 
turers’ Association, Arizona corporation, against the defendant bank 
recover $968.75 paid the defendant one Nachtweih upon 
sixteen checks payable the order plaintiff. Fourteen these 
checks were indorsed plaintiff’s name ‘‘by Nachtweih,’’ and 
two ‘‘by Clara Livingston.’’ The questions involved are the authority 
Nachtweih indorse plaintiff’s name three such checks, and 
the authority Livingston indorse the two she indorsed. The eleven 
other checks indorsed Nachtweih the evidence conclusively shows 
was authorized indorse behalf plaintiff, the question them 
being whether such authority was for the purpose deposit only and, 
so, whether defendant had actual knowledge such limited authority 
when cashed them. 

Eleven the checks were drawn against the Valley Bank Mesa 
its customers, and five against defendant its customers. The 
Valley Bank Mesa paid the checks drawn the defendant, and 
the defendant credited itself with those drawn against it. 

The case was tried the court without jury and resulted 
verdict and judgment favor the defendant. The plaintiff has ap- 
pealed and contends its assignments that the evidence does not sup- 
port the judgment and that the judgment contrary the law. 

the question agency one fact, state the facts. The 
plaintiff was engaged general collection and credit mercantile 
reporting business, with its principal office Phoenix. February 
March 1927 appointed Nachtweih its agent Mesa, solicit 
business but not its agent make collections. Nachtweih rented rooms 
defendant its bank building Mesa and began general collection 
business, and that connection assumed, without authority from plain- 
tiff, sign letters name and receive payment collec- 
tions and dues the form checks payable plaintiff’s order. 
opened personal account with the defendant and different 
sions, before August 1927, presented defendant three checks, total- 
ing $215.63, for membership dues plaintiff and for commissions 
payable the order plaintiff, indorsed variously 
chants Manufacturers Association Nachtweih,’’ ‘‘Merchants 
and received from defendant either the cash credit his 

personal account. 
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August 1927, plaintiff, for the convenience its Mesa mem- 
bers, established branch office Mesa and appointed Nachtweih local 
manager thereof and enlarged his authority make collections, ac- 
cept checks therefor, and indorse them for deposit with defendant 
for plaintiff’s account. Preparatory and before opening the Mesa 
branch office, plaintiff July 25, 1927, wrote defendant letter, 
which the following copy: 


National Bank 

Arizona. 
Attn. Mr. Jennings Johnson. 

our recent telephone conversation, are enclosing 
properly signed deposit card for your records. All checks issued 
this Association will signed ‘Merchants Manufacturers Association 
checks for this Association have anything with the funds this 
Association. 

Nachtweih will have charge the Mesa office with the 
nominal title Local Manager and will make reports direct the 
main office Phoenix all matters pertaining the branch this 
Association Mesa, but will not handle the finances nor will 
anyone else have authority sign checks other than the writer. 

send this office your earliest convenience blank checks, 
three page, printed follows: 

Manufacturers Association 

Secretary. 

very truly 
Manufacturers 


This letter was inclosed stamped envelope, sealed, and addressed 
defendant Mesa, and deposited the United States mail 
about the day its date. this envelope was request return 
within five days. few days thereafter the check book requested the 
letter was brought plaintiff Phoenix Nachtweih. had three 
checks per page and otherwise conformed the specifications set out 
the letter. did not receive from defendant acknowledg- 
ment such letter. The defendant’s cashier testified that neither the 
letter nor the deposit signature card was file the bank and that 
had never seen them; that was customary file such instruments 
and acknowledge their receipt promptly. This witness also testified 
that thought the Merchants’ Manufacturers’ Association was Nacht- 
weih’s ‘‘outfit’’; that Nachtweih conducted the banking affairs the 
Merchants’ Manufacturers’ Association the bank. 

The record discloses that Nachtweih made many deposits checks, 
which plaintiff was payee, plaintiff’s account with defendant dur- 
ing the time that was plaintiff’s agent Mesa, and that plaintiff 
drew upwards sixty checks against the account blank checks fur- 
nished defendant, signed with the printed name plaintiff, 
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Gillan, Secretary.’’ Nachtweih, his weekly bimonthly 
monthly reports plaintiff, did not list any such converted checks, 
nor did defendant’s monthly bank statements plaintiff reflect them, 
any them. Their conversion was not discovered until after Nacht- 
weih had ceased work for plaintiff. 

the drawee pay the amount such check out the drawer’s funds 
the payee, and can paid one else without the payee’s consent 
authority. the drawee the check pays it, any one else, bank 
individual, the course business takes with unauthorized 
forged indorsement, the risk having make good the 
payee. the payee, was the case here, corporation, the check 
can indorsed only authorized agent the corporation. The 
business world, and more especially the banking world, knows that cor- 
porations can act only and through agents, and also knows, 
should know, that the mere fact that person possession check 
payable the order corporation not proof his right indorse 
it. the contrary, put upon notice that the check and its pro- 
ceeds belong the corporation and that the possessor may may not 
have authority indorse it. such circumstances, common prudence 
would dictate inquiry and investigation into the authority such 
person indorse the check before paying accepting trade. 
well-settled rule’’ ‘‘that authority collect does not imply 
authority indorse negotiable paper received also 
‘‘well-established rule that the authority agent indorse nego- 
tiable paper very responsible power, not lightly presumed 
implied.’’ Realty Co. Bank Commerce, 180 Cal. 318, 181 

Mechem, his learned work Agency [vol. (2d Ed.) 969], 
says the power indorse negotiable paper exist only when has 
been directly conferred warranted necessary 

Corpus Juris, 636, 280, the rule stated follows: ‘‘Com- 
mercial paper, such bills, notes, and checks, passes current 
limited extent like money, and accordingly power agent execute 
indorse strictly limited, and will never lightly inferred, 
but ordinarily must conferred expressly.’’ 

Michie Banks and Banking, vol. 127, 80, says: ‘‘A bank 
receiving for collection checks payable corporation with unauthor- 
ized indorsements stands the same position with regard indorse- 
ments persons originally cashing checks, and liable the corpora- 
tion for the amount the checks. And neither good faith nor lack 
notice the bank that the indorsement was unauthorized 
material action against the bank for conversion. Nor the negli- 
gence the corporation defense such action against the 
There absolutely whatever that Clara Livingston had 
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any authority any time indorse checks, and equally 
clear that Nachtweih had such authority prior August Ist, when 
was made local manager the Mesa branch office. 

have trouble holding that plaintiff should have been given 
judgment for the amount these checks. 

The plaintiff the institution this action against defendant not 
only ratified the collection checks from drawee defendant, but also, 
think, ratified the drawer’s payment commissions and dues 
Nachtweih, even though the time was without authority make 
collections accept dues from defendant’s members. Independent Oil 
Men’s Ass’n Ft. Dearborn Nat. Bank, 311 Ill. 278, 142 458. 

the other eleven indorsements, there contention that they 
were forgeries unauthorized plaintiff. While Nachtweih’s author- 
ity indorse checks behalf plaintiff admitted, contended 
that such authority was only the deposit with the de- 
fendant and that defendant knowledge his limited power in- 
dorse. This knowledge plaintiff was defendant 
its letter July 25th, copy of.which above set forth. de- 
fendant received such letter, to, that one 
but Gillan, the plaintiff’s secretary, had authority sign its 
checks ‘‘or have anything with the funds this 
and, specifically, that Nachtweih ‘‘will not handle the finances’’ the 
association. These limitations upon Nachtweih’s authority, while not 
taking from him the power all necessary things carry out his 
duty making collections and depositing them for plaintiff, including 
the indorsement negotiable paper, most certainly inform the de- 
fendant not use appropriate any its funds. With such 
notice defendant position say was not advised Nacht- 
weih’s limited authority and that acted good faith paying its 
customer’s money him instead depositing the plaintiff’s credit. 

But said defendant that the evidence whether re- 
ceived the letter July 25th not was conflict, and the decision 
the trial court the general issue necessarily included finding that 
defendant did not receive the letter and decisive favor defend- 
ant. This proposition correct when there conflict the evidence. 
The arrangement plaintiff with defendant become customer 
the latter was made nearly four years before the trial the case. Such 
arrangement was the usual one, that is, the Merchants’ Manufactur- 
ers’ Association, that its fund might not paid handled 
some one without authority, sent the bank its deposit signature 
card, form furnished the bank, and the bank, protect 
itself against paying the customer’s funds the wrong person, either 
acquiesced required such precaution. The fact that this deposit 
card and the letter which was enclosed were not file when the 
cashier the defendant bank looked for them, preparatory testify- 
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ing, four years after they were mailed, evidence that they were not 
received the defendant. There were other employees the bank, 
tellers and bookkeepers, and the fact that the cashier had not seen these 
papers evidence that such other employees had not seen them. 
Then there this unexplainable fact, except upon the theory that the 
letter was received defendant, that the check book requested the 
letter was sent plaintiff shortly after the letter was mailed. And the 
further fact that beginning August the defendant paid checks 
plaintiff signed ‘‘Merchants Manufacturers Association Gil- 
lan, One wonders how defendant, the letter was not 
received, learned the plaintiff’s signature. 

There strong presumption that letter properly addressed, 
stamped, and deposited the United States mail will reach the ad- 
dressee, and verdict jury the finding the court opposition 
presumption that defendant received the letter aided the fact that, 
although the envelope the return the letter within 
five days, was not returned, but request the letter was complied 
with defendant sending the check book plaintiff. And the con- 
duct defendant honoring checks signed accordance with deposit 
signature card strong circumstance that defendant received the 
letter. view the weak and equivocal evidence the nonreceipt, 
think the court did actually find, intend find, that defendant 
did not receive the letter July 25th, such finding was not only against 
the evidence but without support the evidence. 

view the information conveyed defendant letter 
limits Nachtweih’s right indorse paper for plaintiff, the indis- 
criminate cashing plaintiff’s checks the indorsement Nachtweih 
was reckless disregard the bank’s duty the plaintiff, for which 
under the law should made account for money had and re- 
ceived. The rule that one who accepts good faith check from 
agent who has authority make form general indorsement, but 
required deposit the proceeds the credit the principal, obtains 
good title the check although the agent misappropriates the pro- 
ceeds. Kansas City, Co. Ivy Leaf Coal Co., Ala. 705, 
So. 395, 396; Wedge Mines Co. Denver Nat. Bank, Colo. App. 
182, 873; Hanger Mfg. Co. Chelsea Exchange Bank, 
183 App. Div. 441, 170 759. But the limited authority 
indorse for deposit the principal’s account known one accepting 
paper, bound such knowledge. said Corpus Juris 
569, 210: ‘‘Instructions modifying limiting the authority the 
agent, which are known person dealing with him, are binding 
upon such person they are upon the agent, and can acquire 
rights against the principal dealing with the agent contrary thereto. 
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instructions are brought home the knowledge 

third person dealing with the agent cannot matter whether 

general special agent; either case his power bind his principal 

will limited these known instructions 

The judgment reversed, and the cause remanded, with directions 
that judgment entered for plaintiff for the full amount sued for. 


CERTIFICATE DEPOSIT PAYABLE “ON 
RETURN” NEGOTIABLE 


Gordon, Superintendent Banking Fifth Avenue Bank Pitts- 
burgh, Supreme Court Pennsylvania, 162 Atl. Rep. 825 


deposit, payable ‘‘6 months after date the 
return this certificate properly and bearing the words 
subject check,’’ negotiable. 

Payment not rendered contingent the necessity return- 
ing the the law implies the duty return the certificate 
just implies the duty return note. The words ‘‘not subject 
check’’ are superfluous because the express terms the certificate 
are inconsistent with checking account. 

The certificate this case was for the sum $13,750 and was 
issued the defendant bank. was indorsed the payee and 
the hands the Merchants’ Savings Trust Co. for value. 
The trust company failed and the Secretary Banking, this 
action, sought enforce the certificate against the issuing bank. 
way defense that bank alleged that had loaned $13,750 the 
payee the certificate his note, that failed pay the note 
and that, before the maturity the certificate, the bank applied 
the deposit represented the certificate the satisfaction the 
note. The court held that the Secretary Banking was entitled 
recover the certificate, the reason being that the certificate was 
negotiable under the provisions the Uniform Negotiable Instru- 
ments Law and the failed trust company was holder due course. 


Suit William Gordon, Secretary Banking Pennsylvania 
possession business and property the Merchants’ Savings 
Trust Company Walter Brenneis, Special Deputy, against the 
Fifth Avenue Bank Pittsburgh. From order discharging plain- 
tiff’s rule for judgment for want sufficient affidavit defense, 
plaintiff appeals. Reversed, with directions. 

Edward Spotts, Jr., Pittsburgh, and David Glick, Special 
Deputy Atty. Gen., William Schnader, Atty. Gen., for appellant. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §203. 
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Applegate, Price, and Rose Eichenauer, all Pitts- 
burgh, for appellee. 

LINN, J.—Plaintiff banking, possession the 
Merchants’ Savings Trust Company, for purposes liquidation 
seq. amended). Among the assets was certificate deposit issued 
defendant payee named Breitwieser, and indorsed him; pay- 
ment was refused, and this suit followed. The certificate these 

Fifth Avenue Bank Pittsburgh, Pa. 
206.25 Pittsburgh, Pa. June 10, 1931. 
13,956.25 

Breitwieser has deposited this Bank exactly Thirteen 
Thousand Seven Hundred Fifty Dollars exactly, payable the order 
Himself, months after date the return this Certificate properly 
endorsed with interest only until maturity per cent. per annum. 
Not subject check. Edw. Bietenduefel, 


Indorsements the back above certificate: 


Breitweiser 
deposit the credit William Gordon, Secretary Bank- 
ing, possession the Merchants Savings and Trust Company, Pitts- 


burg, Pa. Walter Brenneis, Special 


Defendant filed affidavit defense, averring that about 
the date the certificate the payee, Breitwieser, borrowed from defend- 
ant the sum $13,750 his collateral note payable demand that 
November 10th defendant demanded payment, and that Breitwieser re- 
fused pay, whereupon defendant, before the maturity the certifi- 
appropriated the deposit represented it, and applied the 
fund the payment his note. rule for judgment for want 
sufficient affidavit defense was taken the ground that the cer- 
tificate was negotiable instrument, and that plaintiff was holder 
due course. The learned court below held that the certificate was not 
negotiable, and discharged the rule. Plaintiff appeals. 

While certificates deposit appear vary greatly form, this 
the first time, since the enactment the Negotiable Instruments Law 
(56 seq.), that has become necessary pass the nego- 
tiability such instrument. subsisting chose action rep- 
resenting the fund which Without inquiring whether 
true, has been said, that Pennsylvania the only state which 
certificate deposit held not negotiable, fact that Pat- 
terson Poindexter, Watts 227, Am. Dee. 554 (followed 
Charnley Dulles, Watts 353; Lebanon Bank Mangan, Pa. 
452; Loudon Savings Fund Hagerstown Bank, Pa. 498, 
Am. Dee. 390 was decided that such certificates, the form 


305 


THE BANKING LAW JOURNAL 


considered those cases, were not negotiable. the Patterson Case, 
importance was attributed the fact that the certificate was not 
promissory note within the statute Anne (Roberts’ Digest, 375). 
that connection, therefore, should noted that the statute did not 
specify define what should constitute promissory note.! 

Since the decision Patterson Poindexter and the cases following 
it, the Legislature has specified what shall constitute negotiable instru- 
ment. Act May 16, 1901, 194 (56 seq.). Many in- 
struments which would not have been negotiable the sense which 
are considering the term, prior the Negotiable Instruments Law, 
are negotiable according its provisions. The question must therefore 
now considered the light the statute, keeping mind that 
are dealing with law, with slight variations, force all over the coun- 
try, and enacted, this and other states, for the express purpose 
obtaining uniformity the law negotiable instruments the general 
interest commerce. The certificate this case negotiable within 
the requirements the first ten sections. written instrument, 
signed behalf defendant, containing unconditional promise 
pay the amount the deposit the order the named depositor 
fixed time with interest specified. Payment not rendered contingent 
the necessity returning the certificate, because the law implies 
the duty return the certificate, just implies the duty return 
note; the phrase ‘‘not subject check’’ surplusage because the ex- 
press terms the certificate are inconsistent with checking account. 
Both parties refer Fallon Safety Banking Trust Co., Pa. 
Super. Ct. 198; Schwartz’s Appeal, 291 Pa. 463, 140 517; and 
Snyder Southwestern National Bank, 294 Pa. 143 206. But the 
point now presented, the negotiability such certificate deposit, was 
not determined this court any the cases, though one them 
court common pleas No. squarely ruled that the certificate was 
negotiable. the United States Court for this district the late 
Judge considered the question Forrest Safety Banking 
Trust Co., 174 345 (1909), and held the certificate negotiable. 
list the cases other jurisdictions (nearly all the states and also the 
Supreme Court the United States) holding that certificates deposit 
the general form under consideration are negotiable instruments may 
found Brannan’s Negotiable Instruments Law (5th Ed.) page 
104; volume Uniform Laws Annotated, Negotiable Instruments 
Act, 20. See, also, 573; 648, and the annotation 
Easley Tenn. National Bank, 1918C, page 689. 


having been held Lord Holt that promissory note was not negotiable 
common law, the statute 1704 Anne was passed get over 
the difficulty caused the decision. This statute, now repealed the Code, 
Sched. II, did not, however, attempt define note such.” Byles Bills 
(Ed. 1931) See, also, remarks Cockburn, J., Goodwin Robarts, 
R., Exch. 337 349, ete. 
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The order discharging the rule for judgment reversed, and the 
record remitted, with directions enter judgment against the de- 
fendant for such sum right and justice may belong, unless other 
legal equitable cause shown why such judgment should not 


entered. 


SALE INSURANCE AGENCY BANK 


Sloan Charlevoix State Savings Bank al., Supreme Court 
Michigan, 244 Rep. 477 


Where bank sells insurance agency business, agreeing 
lend its moral support the business and not engage the 
insurance business within the county which was located, such 
agreement does not preclude the bank’s officers from personally 
engaging the insurance business. 


Action Isabelle Sloan against the Charlevoix State Savings 
Bank and others. From judgment for defendants, plaintiff appeals. 
Affirmed. 


Harris, Boyne City, and Howard Campbell, Manistee, 
for appellant. 


Lisle Shanahan, Charlevoix, and Walter Nelson, Detroit, 
for appellees. 


WIEST, J.—This action law recover damages, alleged 
have been occasioned plaintiff defendants engaging competing 
business contrary contract. Plaintiff appeals from directed verdict 
and judgment for defendants. 

The Charlevoix Abstract Engineering Company was corporation 
and, among its activities, carried the business insurance 
agency. November 10, 1921, purchased from the Charlevoix State 
Savings Bank and Archie Livingston, agent and cashier, the good 
will and support the agency owned the bank, together with all 
records and business which was acquired from the Myrtie Young Son 
agency, and the vendors agreed give moral support the continu- 
ance the business. 

October 1921, the Charlevoix State Savings Bank, bill sale, 
acquired ‘‘all the good will and expirations all the insurance com- 
panies represented the Myrtie Young Son, inclusive 
agreement the vendors ‘‘to refrain from engaging the insurance 


business Charlevoix County for period ten years from the date 
sale.’’ 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §126. 
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April 23, 1928, the Charlevoix Abstract Engineering Company 
sold and assigned plaintiff the insurance business purchased 
from the Charlevoix State Savings Bank and Archie Livingston, to- 
gether with the good will acquired from the Charlevoix State Savings 

Bank and Archie Livingston, transferred bill sale 

dated November 10, 1921. The writing further stated: ‘‘And also, 

further sell, assign and transfer the said Isabelle Sloan for said 

consideration any claims right action law chancery that 

may now exist our favor for any defeasance default failure 

perform the said agreement contained said bill sale and sold and 

conveyed said Charlevoix State Savings Bank and Archie 

Livingston said bill 

the first count the declaration plaintiff averred breach the 
eontract defendants and assignment right action her. The 
second count averred consummated conspiracy all defendants 
divert insurance business contrary the contract. The third count 
was for money had and received. 

answer defendant bank set that was ultra vires for the 
bank operate insurance agency and only did from October 
1921, when the Young agency, November 10, 1921, when 
the bank sold the agency the abstract company, and that such sale 
was not restraint upon individual officers stockholders the bank; 
that the restraint, any event, not being limited time, became 
null and void after period three years. 

Defendant Gerald Richardson, answer, admitted that had 
established insurance agency and, his request, solicitors’ licenses 
had been issued Walter Richardson and Archie Livingston, 
his agents. the time the sale the bank plaintiff’s assignor, 
Gerald Richardson was minor and not officer the bank, and 
since reaching full age has not ratified the contract made the 
bank. The answer also denied the charge conspiracy. 

The judge was the opinion that the contract between the 
bank and the abstract company did not restrain the bank officers 
stockholders from operating insurance agency. 

Walter Richardson, president and manager the bank, nego- 
tiated the contract with the abstract company. The bank sold the in- 
surance agency’ because was ultra vires for the bank engage such 
activity, and did not re-engage such business. 

But plaintiff claims that officers the bank are engaged such 
business and are bound the the bank, express implied, 
the sale the bank the abstract company. Reliance also placed 
upon the covenant the bank accord the continuance the business 
its moral support. 

will first consider the last point. Concede that the bank did 
not accord the business its moral support reason its officers being 
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engaged like business, can such breach construed violation 
contract duty? was unfortunate phrase employ, for moral 
obligation alone affords remedy law. order find action- 
able breach the contract this respect must first find legal 
obligation. warrant recovery damages, under this theory, 
would have construe the promise the vendors accord continu- 
ance the business their moral support contract the part the 
bank and all its officers forever refrain from again engaging 
like business. ‘To hold would remake the contract and turn moral sup- 
port, which might more than friendliness, into legal obligation 
refrain from like similar business. The defendant bank legal 
entity. such, when sold the insurance agency the abstract com- 
pany, was estopped from destroying what transferred depre- 
ciating what sold. Colton Duvall, 254 Mich. 346, 237 48. 
But the bank, legal entity, has not been guilty violation the 
covenant, for has not re-engaged the insurance agency business. 

This brings the question whether the covenant the bank 
restrained the bank officers from operating insurance agency. Officers 
the bank are conducting interested competing business. Sale 
the business and good will the bank, without restraint upon and 
agreed the officers thereof, did not preclude the officers from 
starting and conducting competing business. Hall Mfg. Co. West- 
ern Steel Iron Works al. (Cireuit Court Appeals, Seventh Cir- 

Plaintiff made case breach contract and established con- 
spiracy evade the contract restraint. This renders unnecessary 
consider other questions presented defendants. 
The judgment affirmed, with costs defendants. 


STATUTORY LIABILITY STOCKHOLDERS 
TRUST COMPANY CONSOLIDATING 
WITH NATIONAL BANK 


Littrell Craig, United States District Court (W. D., Pa.) Fed. 
Supp. 491 


The holder shares trust company received notice 
stockholders’ meeting consider consolidating with national bank 
under the latter’s charter, pursuant the provisions 
Code, 34a. ignored and the consolidation was effected. 
Shares were issued and registered his name but the certificate 
was not delivered him, being held until payment should 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1350. 
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made. Upon the failure the national bank was held that 
was subject the statutory liability national bank shareholders. 

Section 34a Title the Code, above referred to, regu- 
lates the consolidation state bank with national bank and 
provides that any stockholders either bank, objecting the con- 
solidation, may give notice the directors the consolidated in- 
stitution, within days after the approval the consolidation 
the Comptroller, that dissents from the plan adopted, 
upon shall entitled receive the value the shares, 
ascertained appraisal,’’ stockholder this case 
neglected avail himself this provision and placed himself 
position subjected the same liability other stockholders. 


Law. Lloyd Littrell, receiver the National Bank 
Fayette County, against George Craig. Judgment for plaintiff. 
Dean Sturgis, Uniontown, Pa., for plaintiff. 

John Sorg, Pittsburgh, Pa., for defendant. 


MeVICAR, J.—This action the receiver insolvent 
national bank recover the assessment made the Comptroller the 
Currency against the defendant stock alleged have been owned 
him when the assessment was made. The defense that the defend- 
ant was not stockholder. jury trial was waived, and the facts were 
agreed upon the parties. far they are pertinent the question 
involved, they are briefly follows: 

Defendant, September and October 1930, was the owner 
shares the stock the Fayette Title Trust Company, banking 
corporation under the laws Pennsylvania. While such stockholder, 
the board directors the Fayette Title Trust Company and the 
board directors the National Bank Fayette County entered into 
written agreement consolidate said trust company and bank under 
the Act November 1918, amended Act February 
1927, (12 34a [12 USCA 34a]). The agreement pro- 
vided that the consolidated bank would have 20,000 shares stock 
the par value $25 each; 18,000 shares thereof were allotted the 
stockholders the National Bank Fayette County; and 2,000 shares 
the stockholders the Fayette Title Trust Company. The stock- 
holders the trust company were required contribute $150,000 cash 
for surplus, and profits the consolidated bank. share- 
holder the trust company was receive one and one-third shares 
the stock the consolidated bank for each share that they held the 
trust company. The contract was approved the stockholders the 
bank and trust company October 28, 1930, after notice the meeting 
had been given all stockholders including defendant. the same 
date the trust company made agreement with the Fayette Title 
Trust Building, corporation which the stock thereof was wholly 
owned the trust company, whereby the building company was pay 
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the $150,000 which the stockholders the trust company were required 
under the aforesaid agreement pay the consolidated bank. The 
stockholders the trust company were assign the stock received 
from the consolidated bank issue power attorney therefor 
favor the Fayette Title Trust Building. This stock was remain 
the property the building company until was paid for the 
aforesaid stockholders. 

pursuance the contracts aforesaid, the trust company and the 
national bank aforesaid were consolidated. The building company ad- 
vanced the $150,000 aforesaid, and received from the consolidated bank 
the stock stockholders the consolidated bank issued former stock- 
holders the trust company, who executed transfers powers at- 
torney. Thirteen and one-third shares the stock the consolidated 
bank were issued defendant, who was duly registered the owner 
thereof the books the consolidated bank. The stock was not de- 
livered defendant, but was held the consolidated bank were also 
two dividend checks for dividends declared thereon. Defendant did not 
assign said stock the building company pursuance the agree- 
ment aforesaid. Defendant did not know that said stock had been 
issued him. did not attend the stockholders’ meeting October 
28, 1930. had actual knowledge what was done thereat, 
any the proceedings subsequent thereto, until received notice 
the assessment the Comptroller the Currency against the stock 
registered his name the books the consolidated bank. The 
Comptroller the found the consolidated bank insolvent 
October 12, 1931. subsequently appointed plaintiff receiver thereof, 
and November 30, 1931, made assessment $25 per share against 
all the stock outstanding, including that registered the name the 
defendant. 

[12 USCA which provides that: ‘‘The shareholders every 
national banking association shall held individually responsible, 

and not one for another, for all contracts, debts, and engage- 
ments such association, the extent the amount their stock 
therein, the par value thereof, addition the amount invested 
such 

The purpose the this liability assessment against 
stockholders was for the protection depositors and other 
such banks. 

Seott Deweese, 181 202, Ct. 585, 589, Ed. 822, 
the Supreme Court said: ‘‘The present suit primarily the interest 
the bank. based upon statute designed not only 
for their protection, but give confidence all dealing with national 
banks respect their contracts, debts, and engagements, well 
stockholders 
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The term ‘‘shareholders’’ used the act broad enough in- 
clude those persons who permit their names registered stock- 
holders the books the bank. 

Pauly State Loan Trust Co., 165 606, Ct. 465, 
471, Ed. 844, stated: ‘‘It true that one who does not 
fact invest his money such shares, but who, although receiving them 
simply collateral security for the debts obligations, holds himself 
out the books the association true owner, may treated the 
owner, and therefore liable assessment, when the association becomes 
insolvent and goes into the hands receiver. But this upon the 
ground that, allowing his name appear upon the stock list 
owner, represents that such owner; and will not per- 
mitted, after the bank fails, and when assessment made, assume 
any other position against 

Kenyon Fowler, 155 107, 108 (C. 2), action was 
brought the receiver national bank recover assessment 
against stockholder who had interest the stock against which 
the assessment was made. broker had purchased the stock for an- 
other purpose. Without the defendant’s knowledge, placed the stock 
the defendant’s name. The defendant, his request, made blank 
assignment thereof, and left the certificate with the broker. The de- 
fendant afterwards forgot all about the transaction. The court held 
that the defendant was liable for the assessment, saying: ‘‘It cannot 
denied that the rule invoked the plaintiff, and followed the Cir- 
cuit Court, severe and drastic one imposing upon the stockholder 
the duty, after has sold and assigned his stock, seeing that 
his name removed from the books the bank. the case bar the 
defendant would have had difficulty doing this, but many 
where the certificates are assigned blank and the stockholder does 
not know who the purchaser is, might become exceedingly arduous 
and complicated undertaking. Nevertheless, are constrained hold, 
under the authorities which must govern our action, that the court below 
was right directing verdict for the plaintiff. Harsh the rule may 
seem, clear that necessary for the speedy and efficient winding 
the Comptroller the affairs insolvent banks. cannot 
enter upon investigation and hear proofs pro and con determine 
who are the stockholders, and the reasons are manifest and cogent for 
holding that, making his assessment, justified relying upon 
statements found books the bank. They are least prima facie 
evidence. There was nothing indicate the Comptroller that the 

defendant had parted with his stock and the defendant, with full 
knowledge the facts, not only failed repudiate the action 
Reynolds having the shares taken his name, but took steps 
have them registered the name the true owner. cannot now, 
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Whitney Butler, 118 655, Ct. 61, Ed. 266; Scott 
Deweese, 181 202, Ct. 585, Ed. 822; Houghton Hub- 
290, Ed. 531, and Finn Brown, 142 56, Ct. 136, 
Ed. 936. 

Was the defendant stockholder within the meaning 5151 

(12 USCA 63), aforesaid? The Act February 25, 1927, (12 
U.S. 34a [12 USCA 34a]), stated: ‘‘Any bank incorporated under 
the laws any State, may consolidated with national 
banking association located the same county, city, town, village 
under the charter such national banking association such terms 
and conditions may lawfully agreed upon majority the 
board directors each association bank proposing consolidate, 
and which agreement shall ratified and confirmed the affirmative 
vote the shareholders each such association bank owning 
least two-thirds its capital stock outstanding. When such 
consolidation shall have been effected and approved the comptroller 
any shareholder either the association the state district bank 
consolidated, who has not voted for such consolidation, may give 
notice the directors the consolidated association within twenty 
days from the date the certificate approval the comptroller that 
dissents from the plan consolidation adopted and approved, 
whereupon shall entitled receive the value the shares held 
ete. 

Defendant knew when received the notice the meeting the 
stockholders the Fayette Title Trust Company held October 
28, 1931, that was proposed take action contract for the con- 
solidation the trust company and the bank. was hence charge- 
able with notice the action taken that meeting, which included the 
approval the stockholders the agreement aforesaid, the authorized 
issuance stock the consolidaed bank the defendant, and the 
arrangement for the payment the cash consideration $150,000 
the building also was visited with knowledge the law 
that, desired dissent from such consolidation, had right 
have his stock appraised and receive the price fixed therefor. With 
this knowledge defendant did nothing; did not attend the stock- 
holders’ made inquiry what had been done there- 
after, and made attempt have his stock appraised. permitted 
the stock issued and registered his name provided for the 
action taken. seems follow, therefore, that, proceeding such 
this for the benefit stockholders, stockholder within the 
meaning the act under which the assessment was made. 

might add that there presumption ownership defend- 
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ant from the fact that the stock was issued and registerd his name; 
also the fact that the defendant never received the stock certificate 
defense the statutory action aforesaid. Williams Stone, (2d) 
831 (C. 4). 

The court the opinion that, under the facts agreed upon 
the parties, the defendant was stockholder the National Bank 
Fayette County and liable for the assessment sued for, and therefore 
directs that entered for the plaintiff and against the de- 
fendant the sum $333.34, with interest thereon from January 
1932. 


QUALIFIED INDORSEMENT 


Fay Witte, New York Supreme Court, Appellate Division, 260 
Supp. 683 


indorsement the payee note: ‘‘I hereby assign all 
right, title and interest this note Richard Fay full. (Signed) 
Harry Witte,’’ qualified indorsement. 

has the same effect indorsement without recourse. The 
transferee cannot hold the transferor merely because the maker 
unable pay the note. 

The contract qualified indorser, one who transfers check 
delivery without indorsement, differs somewhat from the engage- 
ment the general indorser. Although there popular impres- 
sion the contrary the writing the words ‘‘without 
other words similar import above the signature the indorser, 
does not cut off all responsibility connection with the instrument 
thus indorsed, nor does transfer delivery without indorsement 
make the transferor complete stranger liability the instru- 
ment. such the transferor, qualifying his indorsement, 
refusing indorse, disclaims all liability for the financial 
responsibility the parties who precede him the instrument. 
But the law implies certain warranties transfers this kind, for 
breach which, the qualified indorser, the party transferring 
without indorsement, will held liable. warrants that the 
instrument genuine, that has good title it, and that all 
prior parties had capacity contract, just does the general in- 
dorser. There this distinction, however, between the contract 
general indorser and one who indorses qualifiedly, transfers 
without indorsement. The qualified indorser transferor without 
indorsement does not warrant that the instrument valid and sub- 
stituting the time his indorsement. His warranty this re- 
gard that has knowledge any fact which would impair the 
validity the instrument render valueless. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§632-640. 


314 


THE BANKING LAW JOURNAL 


Action Richard Fay against Harry Witte. From order 
denying defendant’s motion dismiss the amended complaint the 
ground that him failed state facts sufficient constitute 
cause action, defendant appeals. Reversed the law, and com- 
plaint dismissed. 

Vanderbilt Straub, Albany, for appellant. 

Werner Pigors, Albany, for respondent. 


PER the 14th day February, 1931, before matu- 
rity, the appellant (defendant), the payee note, indorsed the same 
the back thereof follows: ‘‘I hereby assign all right and inter- 
est this note Richard Fay full. [Signed] Harry 
Section the Negotiable Instruments Law expressly provides that 
qualified indorsement constitutes the indorser ‘‘assignor the title 
the The indorsement question the language 
mere assignment the title the instrument, which satisfies 
full the definition what qualified indorsement constitutes. the 
words ‘‘without constitute the symbol assignment 
title, and ‘‘words similar import’’ phrase intended permit 
assignment title tersely expressed, can only believe 
have been the intent the Legislature that language expressing full 
assignment title constitutes qualified indorsement. The sole 
purpose the symbol for assignment was the commercial need for 
brevity. Had the assignor the note, separate instrument, used 
this language assign one more notes, one would the trans- 
action other than assignment. this case the assignor has 
used the same language necessary assignment, but has placed 
upon the back the note. see difference implication. This 
was not the usual method indorsing note where one intended 
liable indorser. Under fair reading the statute, think 
qualified indorsement. 

The order should reversed upon the law, with costs, and the com- 
plaint dismissed, with costs. 

Order reversed, the law, with $10 costs and disbursements, and 
dismissed, with costs. 

Hinman, Rhodes, and Crapser, JJ., concur. 

Hill, J., dissents, with opinion, which Van Kirk, J., concurs. 


HILL, defendant the payee named 
promissory note. transferred the plaintiff indorsement 
which stated, ‘‘I hereby assign all right and interest this note 
Richard Fay that the indorsement qualified, 
and that not liable indorser. appeals from order 
denying his motion dismiss complaint. 

Uniform treatment negotiable instruments desirable among 
the states, and courts have suggested that, authority any ques- 
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tion does not exist home, especial regard should given the deci- 
sions other jurisdictions. The reported decisions New York 
not furnish precedent the issue here presented. the states 
where the question has been passed upon, the decisions are conflict. 
Those which have determined that similar indorsements are qualified 
have stated the reason that, the transferor, writing his name only 
upon the instrument, became the transferor and assignor title the 
instrument, and also became obligated indorser pay the note, 
indorsement which terms only transferred the instrument, 
implication excluded the obligation pay. Support for this reasoning 
was found the maxim that the expression one thing the exclu- 
sion another (expressio unius est exclusio alterius). The plain 
language the statute leaves room for this reasoning. The enact- 
ment the Negotiable Instruments Law was designed simplify, 
clarify, and make definite much the law merchant governs the 
exchange, among business men, documents which are treated 
money. The statute says: ‘‘A qualified indorsement constitutes the in- 
dorser mere assignor the title the instrument. may made 
adding the indorser’s signature the words ‘without recourse’ 
any words similar Section 68, Negotiable Instruments Law. 
This indorsement does not comply with the requirements the statute. 
transferee accepting note whereon the indorsement did not contain 
the words ‘‘without recourse’’ other language substantially the 
same meaning should protected even has forgotten, never 
knew, the Latin maxim above quoted. The indorsement unqualified. 
The order should affirmed, with costs. 


BANK’S AGREEMENT THAT NOTE WILL NOT 
ENFORCED 


Poch Taylor, Supreme Court Arkansas, Rep. (2d) 


The officials bank have power loan the bank’s money 
and agree that the note given the borrower will not enforced. 
Upon the failure the bank, the receiver can compel the maker 
pay the note. 

this the bank, which the plaintiff was receiver, loaned 
money the defendant for the purpose buying stock auxil- 
iary corporation which the bank officials were officers. The 
officers assured the defendant that would never have pay the 
note and that would paid out the dividends the stock. 
The bank failed and the stock turned out worthless. The de- 
fendant was held liable his note. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §986. 
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Action Taylor, Bank Commissioner, against Poch, 
Jr. From judgment favor plaintiff, defendant appeals. Affirmed, 

This appeal comes from judgment the Pulaski court 
favor Walter Taylor, state bank commissioner charge the 
the Federal Bank Trust Company, insolvent, against ap- 
pellant upon promissory note for $1,000 and interest. 

The note was executed January 10, 1931, regular form and its 
execution not denied. 

Appellant denied that the state bank commissioner had taken charge 
the assets the Federal Bank Trust Company for liquidation and 
was rightfully possession the note part the assets the in- 
solvent bank the time the bank commissioner attempted take 
charge; and alleged that the note sued on, which was renewal pre- 
vious notes all without valuable consideration, was void, and 
that said note was obtained fraud and without consideration; and 
denied any indebtedness thereon. 

The court instructed the jury, and reciting the facts the 
tion directed verdict for appellee bank commissioner, and from the 
judgment thereon the appeal prosecuted. 

Tom Digby, North Little Rock, for appellant. 
Robinson, House Moses, Little Rock, for appellee. 


KIRBY, J.—Appellant first contends that the court erred holding 
the state bank commissioner was charge the assets the Federal 
Bank Trust Company, insolvent, which the note sued consti- 
tuted part, but this question has been determined against him 
former suit wherem was party against the bank commissioner, 

insists also that the court erred not holding the note was ex- 
ecuted without consideration and void upon the assurance the officers 
the bank that would never have pay it. admits, however, 
that executed the note and the money was loaned him the bank 
with which purchase stock ancillary auxiliary corporation, 
which the bank officials were officers and who assured him that 
would never have pay the note, and that the dividends from the stock 
the new company would take the loan. The stock was issued 
him upon his purchase thereof, and continued renew the old 
note and pay the interest thereon until the execution the note sued 
herein, the last renewal the note given. borrowed the money, 
however, and admitted that had never repaid it, and there could 
failure consideration far the loan the money upon the 
note discounted was concerned since got the value the money for 
which the note was executed. The fact that the stock purchased with 
the money received the note finally proved without value 
did not constitute failure consideration for the note executed for the 
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loan and, even were true, which not shown, that the bank officials 
made fraudulent representations him induce him take stock 
the ancillary company and him the bank’s money for that pur- 
pose, would still bound the payment the money loaned upon 
this note, since the bank officers had authority, and could have none, 
lend the bank’s money enable persons, who desired so, buy 
stock the ancillary corporation, which they were also officials. 
This could not done even though they had attempted guarantee, 
which was not done, sufficient returns upon the stock purchased take 
the repayment the money loaned. Clements Citizens’ Bank 
Booneville, 177 Ark. 1085, (2d) 569. 

error, therefore, was committed directing the verdict, the 
evidence being virtually undisputed. 

The judgment affirmed. 


BANK PAYING CHECKS FORGED INDORSE- 
MENTS ALLOWED RECOVER 


People’s Liberty Bank Trust Co. Covington First Nat. Bank 
Trust Co. Covington, Court Appeals Kentucky, 


drawee bank which pays checks bearing forgeries the 
payees’ indorsements will allowed recover the amount from 
the collecting bank which they were paid. 

person, who represented himself Park, presented him- 
self the defendant, People’s Liberty Bank, and opened commer- 
cial account depositing $100. few days later offered for 
deposit check payable the order Park, drawn the Daly 
Lumber Company the plaintiff, First National Bank. Both banks 
are located Covington, Ky. The defendant bank assumed that 
the person with whom was dealing was the same person one 
Joseph Park who had savings account with it. This proved later 
wrong. The check being for rather large amount, $5,200, 
officer the People’s Bank took the First National where 
was told representative the First National that the Daly 
Company’s account was good for the amount. There was conflict 
the testimony what else passed between the two bank repre- 
sentatives. The People’s Bank, however, received the check de- 
posit. ‘‘Park’’ deposited another check the same kind, 
except that the amount was for $2,300. The checks were collected 
and Park withdrew practically all the proceeds and disappeared. 

When the paid checks were returned the Daly Lumber Com- 
pany, the latter returned them the First National Bank pro- 
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nouncing them forgeries. The Daly Company sued the First 
National for the amount the checks and recovered. The First 
National then brought this action against the People’s Liberty Bank 
and was held that the latter bank was liable. 

The court intimates that the People’s Bank had told the First 
National that was dealing with stranger, whose identity 
was uncertain and that wanted know not only whether the 
account was good for the amount the check but whether the 
check was any way irregular, the result might have been different. 
The case shows that bank should extra careful dealing with 
strangers. way the People’s Bank was careful. The trouble 
that was not enough. 


Action the First National Bank Trust Company Covington 
against the People’s-Liberty Bank Trust Company Covington. 
From judgment favor plaintiff, defendant appeals. Affirmed. 

Jackson Woodward, Cincinnati, Ohio, for appellant. 

Rouse Price, Covington, for appellee. 


CREAL, C.—By this appeal the People’s-Liberty Bank Trust 
Company Covington, Ky., seeking reverse judgment against 
favor the First National Bank Trust Company, also Cov- 
ington, the sum $7,842.75. 

The circumstances leading this litigation shown plead- 
ings, stipulations, and proof are substantially these. May 1930, 
appellant (defendant, People’s-Liberty Bank) credited the account 
check, which, including the indorsements the back, follows: 


Daly Lumber Company No. 23963 
Lumber 
Floor Enquirer Bldg. Cincinnati, Ohio. 
Ohio, April 1930. 
the order Park $5,200.00 The sum $5200.00 Dollars 
Daly Lumber Company 
the First National Bank Trust Co. 
Covington, Ky. 
Park 
Bank Trust Co. 
Ky. Paid May 


May 1930, the account the same person the 
sum $2,300 check all respects similar except the amount 
and number the check. Before the amount these checks was 
eredited the account Park, they were taken some officer 
employer appellant appellee, where some inquiry was made. The 
Daly Lumber Company was depositor appellee, and one Joseph 
Park, whose name appears the telephone directory Covington 
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the address, 901 Western avenue, for about eight years prior the 
latter part 1930 had savings account with appellant. 

April 22, 1930, stranger who represented that was Park 
and gave his address 901 Western avenue, Covington, Ky., opened 
checking account with appellant depositing the sum $100. Ap- 
pellant’s officer employee examined the local telephone directory, and 
found the name Jos. Park listed there living the address given 
the depositor, and the following day appellant, was its usual 
custom, wrote letter Park the address given, thanking him for 
the deposit. reply this letter was received appellant nor was 
the letter returned. Jos. Park 901 Western avenue who had sav- 
ings account with appellant was not the Park who opened this com- 
mercial account with the $100 deposit. 

April 28, 1930, and various days and including May 
following, the person representing himself Park signed and 
issued checks aggregating the sum $7,311.19 which were paid 
appellant. these checks were payable ‘‘cash,’’ with the excep- 
tion one for $9.19 hardware company. then disappeared, and 
has not been seen heard from any appellant’s officers agents 
since that date. 

After appellant made inquiry about the checks presented 
the person representing himself Park, they were turn pre- 
sented appellee for payment, and were paid appellant and 
charged the account the Daly Lumber Company. Appellee bal- 
anced the account the company and sent the usual balance sheet 
accompanied the two checks. June 5th the latter returned the 
checks, stating that they were forgeries. Whereupon appellee notified 
appellant that the checks were forgeries, and demanded refund 
the amount paid appellant. 

The Daly Lumber Company did not deliver either the checks 
the person who presented them appellant, representing himself 
Park, any other person, and did not insert authorize the 
name Park inserted any the checks. 

action instituted the Kenton circuit court, the Daly Lumber 
Company recovered appellee the amount the two checks. Appellee 
notified appellant writing the action and called upon defend 
same, authorizing the name appellee. After judgment 
was rendered favor the Daly Lumber Company for the amount 
the two checks with interest from May 1930, and costs the 
action, appellee notified appellant writing that judgment had been 
rendered and appeal would prosecuted, unless appellant desired 
supersede and prosecute appeal which was authorized 
desired. Upon the refusal appellant pay the amount the 
judgment after demand was made appellee, this action was insti- 
tuted, with the result indicated. The record the action the Daly 
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Lumber Company against appellee was made part the record 
this case. 

There conflict evidence the inquiry made and the in- 
formation given when appellant first presented the checks appellee. 
Mr. Lee, vice-president and trust officer appellee, testified that 
about May 1930, Mr. Clifford Homan appellant bank brought 
the $5,200 check him, and stated that, since was rather large 
amount, wanted know the Daly Lumber Company was good for 
it. stated that went back the books and ascertained that the 
company had more than that amount its credit, and reported 
Mr. Homan, who thereupon took the check back with him. Thereafter, 
when the $2,300 check was brought over Mr. Homan, the same in- 
quiry was made and the same information given. 

Mr. Homan testified that, when Park came with the $5,200 
check, said did not care draw against the account for day 
until the bank was sure the check was good, and was not placed 
the credit Park until made special trip ascertain whether 
the check was good; that presented the check Mr. Lee, stating that 
the man depositing was new customer and that would not pay 
the check until was K.’d appellee; that Mr. Lee took the check 
and came back, saying was good. then returned with the check 
and put through the regular course clearing. also stated that 
took the $2,300 check Mr. Lee and made the same inquiry and 
received the same.information with respect it, whereupon was also 
put through the regular course clearing. 

their brief, counsel for appellant very frankly concede that, 
appellant had simply presented the checks appellee through the 
usual course channel business with its indorsement the back 
the checks, would liable appellee, and basis for this admis- 
sion they cite Louisa National Bank National Bank Ky., 239 Ky. 
302, 311, (2d) 497, Farmers’ National Bank Augusta 
Farmers’ Traders’ Bank Maysville, 159 Ky. 141, 166 986, 
1915A, they insist that under the case the Louisa 
National Bank, supra, and the the Deposit Bank Georgetown 
Fayette National Bank, Ky. 10, 339, Ky. Law Rep. 
803, 849, appellant and appellee were equally negligent, 
then the latter not entitled recover, and they correctly conclude 
that the sole question presented what occasioned the loss; that is, 
whether was the negligence appellant the neg- 
ligence appellee. 

Under the stipulation facts and the evidence Mr. Lee, 
clearly made appear that appellant used diligence whatever 
ascertain the identity the person who represented himself 
Park and who indorsed the checks such and made inquiry except. 
whether not check for the amount specified against the Daly Lum- 
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ber Company was good. And appellee, without notice any infirmity 
the instruments, accepted and paid the checks. such 
stances would entitled recover the sum paid. Citizens’ Union 
National Bank Terrell al., 244 Ky. (2d) 60; Farmers’ 
National Bank Augusta Farmers’ Traders’ Bank Maysville, 
supra. 

earnestly argued counsel for appellant that, when the checks 
were presented appellee, was its duty ascertain whether the 
checks were valid, and its failure took away from appellant 
the burden identifying its own far the record dis- 
closes, appellee’s officers agents could not have determined whether 
the name Park inserted payee the check and indorsed the 
back thereof was forgery. most, they could only have determined 
examination the checks whether the signature its customer, 
the Daly Lumber Company, was genuine. issue was made the 
pleadings this case with respect the genuineness the signature 
the Daly Lumber Company. The only issue was whether the name 
Park appearing the check payee and indorsed the back 
thereof forgery. But, even issue had been made the 
genuineness the signature the drawer the checks, appellant ad- 
mits that, under appellee’s theory the case, the judgment correct. 

The contention counsel that appellant was relieved any liability 
because negligence lack due diligence upon part appellee 
must necessarily rest upon the evidence Mr. Homan what 
transpired when went officers appellee make inquiry about 
the checks. Granting that his evidence standing alone would suffi- 
cient establish such negligence upon part officers appellee, all 
his statements upon which the contention based are contradicted 
evidence Mr. Lee. 

The trial court, who heard these witnesses testify, determined the 
issue against appellant. rule universal application this 
jurisdiction that, where the law and facts ordinary action are 
agreement submitted the court without intervention jury, the 
judgment the court will have the same effect the verdict prop- 
erly instructed jury, Kohler Bernheim, 205 Ky. 294, 265 777, 
Oliver Clark, 209 Ky. 519, 273 46, Castleman Continental 
Car Co., 207 Ky. 209, 268, 1100, and will not reversed unless 
found flagrantly against the evidence, Falls City Plumbing Supply 
Co. Jake’s Foundry Co., 223 Ky. 420, (2d) 1071. 

The evidence being amply sufficient support the lower court’s 
finding, the judgment affirmed. 


TRUST DEPARTMENT DECISIONS 


Decisions Relating the Functions the 
Trust Department 


TRUSTEE RESPONSIBLE FOR IMPROVIDENT 
LOANS 


Jenkins’ Estate, Appeal Smith, Supreme Court Michigan, 
245 Rep. 508 


trustee will surcharged with the amount trust funds 
loaned lots, which are erected temporary cottages, belonging 
corporation which the trustee the treasurer and the owner 
one-third the stock. 

making such loan, the trustee places himself position 
where his self-interest conflicts with his duty trustee. The trustee 
loaned $1,230 each lots. They were located large sub- 
division the outskirts the city Pontiac, Mich. each was 
erected frame cottage which the restrictions required re- 
moved less than year. The lots had been sold land contracts 
for average $2,290, with down payments from $100 $300. 


the matter the estate Isaac Jenkins, deceased. Raymond 
Smith, trustee under the will, filed account, opposed Nellie 
Remer and another and from the judgment entered, the trustee appeals. 
Affirmed. 

Argued before the Full Bench. 

Lyle Younglove and Harry Wait, both Detroit, for appel- 
lant. 

George Williams and Edward Kennedy, Sr., both Detroit, 
for appellees. 


SHARPE, J.—It conceded that under the last will and testament 
the deceased there came into the hands Raymond Smith, here- 
after called the defendant, $16,330 trustee for Nellie Remer, the 
beneficiary named therein. this sum loaned $12,300 the Perry 
Park Company, corporation, receiving therefor promissory notes 
$1,230, each note being secured mortgage lot subdivision 
the city Pontiac. 

November 20, 1931, filed account trustee the probate 
court the county Wayne, charging himself with the $16,330 and 
himself with disbursements, among which was the money paid 
the Perry Park Company, $12,300. Objections its allowance were 


similar decisions see Banking Law Journal Digest (Fourth 
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filed the attorney for Remer, and, after hearing thereon, 
the credit therefor was disallowed. The trustee thereupon appealed 
the circuit court, where, June 1932, far here material, the 
order the probate court was affirmed and the trustee found in- 
debted the trust estate the sum $13,508.88. From the judgment 
entered, the defendant has taken this appeal. 

appears that, the time the loan was made, the defendant was 
stockholder in, and treasurer of, the Perry Park Company and the 
owner one-third the stock Bassett Smith, corporation that 
purchased the lots question with others and sold them the Perry 
Park Company. will thus seen that the making these loans 
was acting dual capacity. was his duty act good faith 
and exercise sound judgment the investment the moneys his 
hands trustee. Caspari Cutcheon, 110 Mich. 86, 1093; 
Chambers Chambers, 207 Mich. 129, 173 367; Buhl’s 
Estate, 211 Mich. 124, 178 651, 569. was the 
interest the Perry Park Company, which was treasurer, 
secure loan its lots the most favorable terms. thus placed 
himself position where his self-interest conflicted with his duty 
trustee. Under such circumstances, the investments made him will 
scanned with closer scrutiny than made the usual course busi- 
ness trustee. 

think may well said that mortgages real estate are 
favored for such investments. When application therefor made 
trustee, becomes his duty satisfy himself its value and its 
availability for the purpose sale foreclosure. Its location 
and the character the buildings thereon must considered. These 
lots were located large subdivision the outskirts the city 
each them was erected frame cottage 20x20 feet 
size, placed cement posts, without basement, sewer, toilet, bathroom, 
furnace, water, gas. Plaster board was used the inner walls. 
They were temporary construction. The restrictions required the 
removal all buildings costing less than $3,000 January 1930. 
The mortgages were executed April 1929, and recorded April 
22, 1929. The defendant gave his check, trustee therefor, payable 
the order the Perry Park Company, and indorsed and deposited the 
same treasurer that company. 

The defendant relies upon appraisal the made defend- 
ant’s request Vern Markley, man engaged the real estate 
business Pontiac, who placed valuation $2,200 each lot. 
stated that the price fixed ‘‘would fair sale price land con- 
and that ‘‘the usual discount land contracts the event 
sale land contracts was from per cent.’’ does not appear 
that knew took into consideration the temporary nature the 
structures above referred to. appeared that these lots had all 
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been sold land contracts for average $2,290, with down pay- 
ment from $100 $300 each. testimony was offered the 
cost the houses. 

The trial court found that ‘‘Such investment under such circum- 
cannot meet the approval justification any court,’’ and 
with this finding are accord. These temporary structures, which 
had removed within less than year, did not add sufficient value 
the lots justify the defendant, acting good faith and the 
exercise sound judgment, uninfluenced his personal interest 
the matter, making these loans out the trust moneys his hands. 

appears that Grace Frey, Newark, Y., held power at- 
torney from Nellie Remer, authorizing her collect the interest 
from this trust fund, and defendant claims that she ratified the invest- 
ments made. Under the power attorney, Mrs. Frey’s authority was 
limited the collection ‘‘all moneys due’’ under the will the de- 
ceased. She was not empowered approve the investments, and 
had she her representative done so, which not find the 
fact, Miss Remer would not have been bound thereby. 

The judgment affirmed, with costs appellee. 


TESTAMENTARY TRUSTEES NOT LIABLE FOR 
INVESTMENT LOSSES 


Adraince’s Estate, Moses, New York Surrogate’s Court, 
Kings County, 260 Supp. 173 


Testamentary trustees are not subject surcharged with the 

amount the loss sustained through investment non-legal 
securities where the making the investment was not the proximate 
cause the loss. this case, the loss was primarily due 
depreciation the securities invested in, brought about the 
financial difficulties the investment company selling the securities 
and the depression 1929. 

Testamentary trustees will not held responsible for loss 
through investment because appears that they invested $100,- 
000 $260,000 fund single security. 

The trustees this case invested $100,000 participation cer- 
tificates first mortgage hotel New Jersey. Upon being 
advised that this was not legal investment for New York trust 
funds, the securities were exchanged for mortgage bonds secured 
mortgage property New York. was represented the 
trustee that the property was improved 24-story apartment 
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house which was per cent. rented. These representations were 
false, but the building was subsequently erected and thereupon the 
bonds became legal investments. the time the completion 
the building, the bonds were still selling par, which price the 
trustees had purchased them. 


Proceeding for the judicial settlement the accounts Frank 
Moses and another, executors and trustees under the last will and 
testament Benjamin Adriance. Objections account overruled. 


WINGATE, S.—Neither the diligence counsel nor the independ- 
ent research the court has disclosed precedent either English 
American courts which any direct manner bears upon the main issue 
this case. The controversy, brief, concerns the propriety 
surcharge against testamentary trustees reason their investment 
securities which, the time purchase, were not authorized 
law, but which subsequently, during continuance their retention, 
became legal investments. 

The pertinent facts upon which decision must based are not 
dispute, and are, indeed, part stipulated. April, 1928, the 
trustees, who are now accounting, received from themselves executors 
the sum $260,232.65, pursuant decree this court. After 
certain amount preliminary investigation regarding the responsibil- 
ity the American Bond Mortgage Company, they entered into 
negotiations with representatives that concern for the investment 
portion this fund, and early June, purchased $100,000 par 
value participation certificates first mortgage the property 
Hotel Hildebrecht, receiving the same time agreement from the 
seller that, should they advised that these bonds were not authorized 
law for the investment New York trust funds, exchange for 
other issues possessing such characteristic would made. The 
gagor these obligations was New Jersey corporation, and the prop- 
erty incumbered was located that state, wherefore counsel advised 
them that the securities did not conform the requirements section 
111 the Decedent Estate Law and section the Personal Prop- 
erty Law, and were consequently unauthorized investments for trust 
funds this state. Shortly thereafter, negotiations for their exchange 
were entered into between the trustees and the American Bond Mort- 
gage Company, result which was arranged that the Hotel 
Hildebrecht bonds should returned and certain bonds upon property 
Riverside Drive and 103d street, Manhattan, owned Roerich 
Museum, New York corporation, should substituted. 

was represented the American Bond Mortgage Company, 
through its sales manager and salesmen, that the latter bonds were 
legally authorized investment for New York trust funds, that the prop- 
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erty upon which they were secured was improved twenty-four 
story building which was per cent. rented, and that opinion had 
been rendered the firm Stoddard Mark, attorneys New York 
City, affirming the legality the issue. The trustees relied wholly 
upon these statements, and made independent investigation the 
facts. matter fact, the representations were wholly false. 
building had been built the site indicated, and obviously was not 
rented whole part. Furthermore, the opinion Stoddard 
Mark, which had actually been rendered, was the effect that, the 
projected structure was actually completed planned, would 
authorized investment for trust funds. 

The negotiations were, however, consummated, and July 12, 1928, 
interim for the new bonds were delivered the trustees 
exchange for the Hotel Hildebrecht bonds. 

matter fact, the building was actually completed according 
plans August 12, 1929, and, according the stipulation signed 
all the parties this proceeding, that date the mortgaged 
property possessed total value $2,984,600, made land value 
$610,000 and value building $2,374,600. The total authorized 
bond issue was $1,925,000, result which, the agreed value 
the security, the investment became one authorized for trust funds 
that date, within the provisions section 111 the Decedent Estate 
Law and section the Personal Property Law. The testimony ad- 
duced behalf the trustees demonstrated that they paid par value 
for these securities their original acquisition and that August 12, 
1929, when the issue became legally authorized investment for trust 
funds, they were still selling par. 

Subsequent that date, the American Bond Mortgage Company 
became involved financial difficulties, and, since was merely 
through its instrumentality that market for real estate securities sold 
had been maintained, these securities depreciated selling price. 
familiar history all that beginning October, 1929, there was 
marked depression all security prices owing the unusual busi- 
ness conditions prevailing throughout the world. Small blocks 
securities similar those purchased the trustees have since sold 
price low cents the dollar. was, however, testified that, 
the time the hearing herein, there had been default the 
mortgagor payment either amortization interest the mort- 
gage. 

Although the bona fides the trustees have been questioned 
one, objections have been filed behalf three sets parties. These 
are directed, first, the unauthorized nature the original invest- 
ment; and, secondly, the improvidence the trustees placing 
large proportion the fund their hands single security. The 
former objection has been interposed all contesting parties; the 
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latter being added merely the special guardian for infant remainder- 
men. 

Unquestionably, were attempt made realize upon these 
securities this time, the trust would suffer substantial loss, and the 
chief question issue whether the admitted fact that the investment 
originally made the trustees was not one authorized the statutes 
the state New York is, and itself, sufficient warrant their 
surcharge sum which would required bring this portion 
the trust fund its original value. 

the absence any direct authority the subject, recourse must 
had basic principles for the solution this problem. Boronkay 
Robinson Carpenter, 247 365, 366, 160 400, the court 
says, page 368 247 Y., 160 400: ‘‘Even where statutory 
command not obeyed there liability where the injury 
not the result disobedience the statute.’’ 

The case which this statement appears was one negligence, 
but reason perceived why the principle enunciated not one 
universal application. the investigation the causes any loss 
damage, customary find that various concurring events have con- 
tributed more less directly the result, but primary that liabil- 
ity for the resulting injury predicated only upon the particular 
act which determined have been the ‘‘proximate cause’ the 
damage. This has been noted many cases, perhaps nowhere more 
clearly than the very recent case Comstock Wilson, 257 
231, 177 431, 676, where Judge Lehman, speaking for 
the unanimous court, says page 235 257 Y., 177 431, 432, 
676: ‘‘Only for consequences which follow from infrac- 
tion duty, the injured party, from invasion his legal rights, 
legal liability imposed. Even then legal liability does not extend 
beyond ‘proximate’ consequences. Practical considerations must 
times determine the bounds correlative rights and duties well 
the point beyond which the courts will decline trace casual connec- 
tion.’’ 

The principles the doctrine proximate cause are clearly 
The court there says, beginning page 158 Y., 679, 

doctrine proximate cause fundamental rule the law 
damages, the effect that damages are allowed general only 
for the proximate consequences the wrong. 

his work Non-Contract Law 42), discussing this 
question, after remarking the uncertainty with which the term 
‘proximate cause’ may have been used and applied, and after defin- 
‘proximate’ and ‘remote’ cause, says: ‘If, after the cause question 
has been operation some independent force comes and produces 
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injury not its natural probable effect, the author the cause not 
responsible.’ 


said: ‘The breach duty upon which action brought must not 
only the cause but the proximate cause the damage the plaintiff. 

The proximate cause event must understood that 
which, natural and continuous sequence, unbroken any new 


cause, produces that event, and without which that event would not 
have occurred.’ 


the opinion the court, this principle entirely applicable 
the case bar. the language section 111 the Decedent Estate 
Law scrutinized, will observed that the provisions thereof are 
permissive merely, that provided that ‘‘an executor 
may invest the same’’ the specified class securities. His failure 
casts upon him onus explanation and liability for loss 
provided the loss accrues reason his failure adopt the variety 
investments enumerated the Legislature. case has been found 
which declared that fiduciary making unauthorized invest- 
ment is, ipso facto, guilty devastavit, irrespective the ultimate 
result his act. loss occurs reason his act, becomes prima 
facie liable. Indeed, would probably held that such loss, demon- 
strated direct result his act, would raise irrefutable pre- 
sumption liability the extent that the trust had suffered from his 
unauthorized act. This, however, far from saying that, reason 
such act, has, effect, outlawed himself from the company faith- 
ful fiduciaries. practical effect, his purchase such securities re- 
sults the imposition upon him contract guaranty favor 
the estate that loss will not result thereto reason his act. 

follows, therefore, that the only theory upon which recovery 
against the trustee can predicated, that his act unauthorized 
investment was the cause loss the estate. But here, any other 
ease cause and effect, that act, sustain recovery against him, 
must shown have been the proximate cause the loss. this 
respect, the provisions section 111 the Decedent Estate Law possess 
higher sanctity than those any other enactment, and has in- 
variably been held that, although the defendant may have violated 
statute ordinance, and loss damage has occurred, will not 
held responsible merely reason his violation the statute, unless 
such violation was the proximate cause the injury. This was the 
express holding Boronkay Robinson Carpenter, supra, and 
further demonstrated many cases, among which may cited Koch 
Fox, App. Div. 288, 913, which the court says, 
page 295 App. Div., 913, 918: 

the ordinance imposed duty the owner which affords 


cause action the person injured through his omission 
therewith, yet the failure the owner erect the shed was not the 
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proximate cause the injury. The accident would not have occurred 
but for the negligence the employees Zimmermann, found 


the jury. 

the omission the owner comply with the ordinance 
may have been remote cause, manifest that the intervening negli- 
gence the contractor was the direct and proximate cause the in- 
juries, and these the owner would not liable.’’ 


See, also, Wheeler Norton, App. Div. 368, and 372, 
1095. 

the case bar, the unauthorized character the investment ceased 
effective cause loss when that investment came within the 
legal definition one proper under the provisions the statute. There- 
after other causes, including the failure the seller the bonds and 
the world-wide depression security prices, intervened, and became the 
causative influences leading the present recession the market values 
the securities question. Had the trustees the present case sold 
these securities the 11th day August, 1929, and realized the full 
price paid for them, that they had this sum their hands for invest- 
ment the succeeding day, they would have been perfectly free, far 
the provisions the statute are concerned, have placed that sum 
the identical securities which they had sold the previous day and 
would not have been subject criticism this ground for doing. 
The result the present case identical with that which would have 
had such action taken place, and cannot supposed that 
their failure indulge such futile hocus-pocus can alter the at- 
titude court equity toward their acts. 

The only case any way remotely resembling the present, which 
the research the court has disclosed, Matter Darlington’s Estate, 
245 Pa. 212, 486. There the trustee purchased certain unau- 
thorized securities which were subsequently, and without her fault, 
stolen her attorney. overruling the report the auditor, which 
had been confirmed the orphans’ court, holding her liable therefor 
reason the fact that the securities were unauthorized for the in- 
vestment trust funds, the court said, page 217 245 Pa., 
486, 488: 


trustee mingles the money the trust estate with his 
own, invests his own name, may well held that the use 
the money was for himself, not for the estate, and when called 
account, the only answer may permitted make the production 
the funds. This because has committed breach the trust. 
The law, however, does not forbid make unlawful investment 
securities not class expressly authorized the acts assembly. 
Where such investment made for the trust estate there not 
breach trust, although there may liability for loss reason de- 
preciation. The securities question were purchased for and held 
and the name the trust estate and there was not breach trust 


it 
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making the invest- [page 218 245 Pa., 486] ments. Since 
they were accounted for, there was ground for surcharge 
because the illegality the investment. The only charge that 
they were not safely kept the trustees and this charge was not sus- 
tained the 


Viewing the matter solely from the standpoint the burden 
proof, is, course, obvious that the objecting parties had the burden 
demonstrating that any losses assets the trustee are attributable 
his act neglect. Matter Taft’s Estate, 143 Misc. 387, 389, 256 
Matter Shafran’s Estate, 143 Mise. 754, 759, 257 
234; Matter Richman’s Estate, 142 103, 109, 253 
838, and cases cited. The showing the original purchase the un- 
authorized securities the trustees shifted them the burden 
going forward with exculpating demonstration, which turn was 
made the stipulation that the issue had become legal, whereupon the 
burden again shifted the objecting parties establish that the act 
the accountants making the purchase was the active proximate cause 
the loss. This burden the objectors have not met, wherefore the prin- 
ciple stated Searls Manhattan Railway Co., 101 661, 662, 
66, 67, another connection, becomes pertinent: 


the fact that the damages claimed action were occa- 
sioned one two causes, for one which the defendant respon- 
sible and the other which not responsible the plaintiff must fail 
his evidence does not show that the damage was produced the 
former cause. And must fail also just probable that they 
were caused the one the other, the plaintiff bound make 


out his case the evidence. The jury must not 
left mere conjecture. 


follows, therefore, that the objection that the trustees are subject 
surcharge reason their original purchase these securities 
must overruled. 

There remains for consideration the second objection the special 
guardian respecting the alleged improvidence the investment some- 
what less than two-fifths the total fund single security. this 
issue considerable testimony was taken both before the court and the 
referee appointed the proceeding. This demonstrated that the prop- 
erty upon which the securities purchased the trustees were co- 
ordinate first lien was large and well-equipped building twenty-four 
stories, the upper twenty-one which were laid out attractive and 
rentable apartments. portion the first two floors was occupied 
the Roerich Museum, which was cultural enterprise apparently under- 
written substantial financial backing. This would tend increase 
rather than diminish the solidity and attractiveness the investment 
assuring the building the presence desirable tenant. 
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The facts adduced before the referee, that the enterprise had been 
conducted loss for the last two three years, cannot accepted 
momentous reflection upon the ordinary financial stability the 
enterprise view the abnormal conditions which have prevailed 
during this period. all concerns which have failed show profit 
since October, 1929, were wiped out existence, few, indeed 
would remain. 

entirely true that many financial authorities advocate wide 
diversity investment. equally true that others strenuously 
affirm the contrary, and agree with the familiar admonition the late 
Andrew Carnegie: ‘‘Put all your eggs one basket and watch the 
basket.’’ This divergence sentiment among the financial authorities 
would render judicial decision favor either school thought 
ultrahazardous undertaking. For present purposes, suffice say 
that such demonstration improvidence the part the trustees 
investing less than two-fifths their fund these securities has 
been made justify the court declaring matter law that 
their action was improper. 

follows, therefore, that both the noted objections the account 
must overruled. Proceed accordingly. 


STATUTORY LIABILITY ESTATE DE- 
CEASED NATIONAL BANK STOCKHOLDER 


Drain Stough, United States Circuit Court Appeals, Fed. Rep. 
(2d) 668 


The Washington statute 1477, seq. Rem. Comp. Stat.), re- 
quiring claims ‘‘against the deceased’’ presented the execu- 
tor within six months after notice creditors, does not apply 
claim the receiver national bank for the statutory assess- 
ment shares owned the decedent, where the insolvency the 
bank takes place after the death the stockholder. Such claim 
one against the ‘‘estate’’ rather than against the 


Action James Drain, receiver the City National Bank 
Spokane, Wash., national banking association, against Stough, 
executor the estate Harry Landis, deceased. From judg- 
ment dismissal, plaintiff appeals. Reversed, with direction. 

Lund Dodds, Spokane, Wash. (Charles Lund, Spokane, 
Wash., counsel), for appellant. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Upton Brown, Upton, and George Elmer Brown, all 
Spokane, Wash., for appellee. 


WILBUR, J.—This action was brought the receiver in- 
solvent national bank against the executor the will deceased 
stockholder, Harry Landis, recover the amount assessment 
levied the comptroller upon the stockholders the bank. 
The facts were stipulated, and the trial court rendered judgment 
dismissal upon the ground that the claim sued upon had not been pre- 
sented the executor within six months after the first publication 
notice creditors the and hence that was barred 
reason the state law requiring claims against the decedent filed 
within six months after the first publication such notice. The de- 
stockholder died June 1930. His will was admitted probate, 
the executor duly qualified, and June 18, 1930, the notice creditors 
was first published. The comptroller currency January 19, 1931, 
made and levied assessment upon the stockholders the bank for the 
par value ‘‘each and every share.’’ This, will observed, was 
after the expiration the six months’ period. February 21, 1931, 
the receiver notified the executor said assessment and demanded pay- 
ment thereof, and August, 1931, filed duly verified claim therefor. 
But one other date need stated, namely, that November 20, 1930, 
the comptroller appointed the appellant receiver and that thereupon 
qualified such. The appellee contends that the laws the state 
Washington with reference the statute limitations and the ‘‘non 
statute estates, interpreted the state court, are con- 
clusive the question. 

are then consider the question whether the fact that the 
national bank went into the hands receiver after the death the 
stockholder created such claim must presented the executor 
under the Washington statute (section 1477, seq., Remington’s Com- 
piled Statutes). will observed that the notice published the 
executor directed ‘‘all persons having claims against the deceased 
serve the same the executor administrator his attorney 
record within six months after the date the first publication 
such and, that, claim not filed within 
the time aforesaid, shall barred. this claim 
the the time his death the bank was 
solvent, the stock passed his executors upon his death and their 
qualification, with the ultimate ownership the heirs. The liability 
the estate creditors fixed the statute specially applicable, sec- 
tion 5152, (12 USCA 66), follows: ‘‘Persons holding stock 
executors, administrators, guardians, trustees, shall not personally 
subject any liabilities stockholders; but the estates and funds 
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their hands shall liable like manner and the same extent the 
testator, intestate, ward, person interested such trust funds would 
be, living and competent act and hold the stock his own 

That say, the estate charged with equitable lien for the 
assessments properly apportioned the stock, and neither the decedent 
nor the owner the stock, whether executor, administrator, legatee, 
distributee, personally liable for said assessment, the case with 
other transferees owners, but the estate left decedent liable. 
Zimmerman Carpenter (C. C.) 747. The obligation the 
bank’s although arising out implied contract the de- 
184 71, Ct. 297, Ed. MeClaine Rankin, 197 
154, Ct. 410, Ed. 702, Ann. Cas. 500. well settled 
that statute, requiring the presentation claims against decedent, 
does not apply claims against his estate arising the course ad- 
ministration, that is, claims against the funds the hands the 
executor administrator. was held under similar statute 
California requiring the presentation claims executor. Miller 
Lux Katz, Cal. App. 576, 102 946. There the corporate stock 
was owned the deceased. After his death the corporate debt was 
was held that the estate was liable for its proportion the 
debt, fixed statute upon stockholder, and that the claim therefor 
need not presented the executor. Soo, also, Plummer Light, 
139 Wash. 670, 247 1022. The Supreme Court the state Mon- 
tana, with laws similar Washington and California with reference 
the presentation claims against decedent, the case Springhorn 
Dirks, Mont. 121, 231 912, 915, held, under state statute 
identical with section 5152, (12 USCA 66, supra), was not 
necessary present claim the executor the will deceased 
stockholder state bank basis for recovery the assessment 
made for the benefit creditors the bank, following Zimmerman 
Carpenter (C. C.) 747, supra, and Rankin Miller (D. C.) 
207 602. 

conclude that the law the state Washington did not require 
the presentation claim for either contingent accrued liability 
stock national bank, where the the bank 
after the death the stockholder. There decision the state 
Supreme Court the contrary. The Supreme Court 
Frater), Wash. 422, 1111, 1115, held that claim 
Federal receiver insolvent national bank need not pre- 
sented the the deceased stockholder’s estate, the claim 
not exist until the year specified the notice 
that case the assessment was made April 16, 1896. 
Neither the exact date publication the notice 
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the expiration the year given the report the case, nor are the 
dates upon which the receiver took charge the bank and upon which 
became insolvent stated. The date the assessment the date 
upon which the liability the stockholder the receiver accrues and 
not until the assessment made and then only does the statute 
968; Hawkins Glenn, 131 319, Ct. 739, Ed. 184; 
Thompson, 184 71, 76, Ct. 297, Ed. 487. 
Apparently the Supreme Court Washington based its decision upon 
this point solely upon the fact that the assessment was made after the 
period for the presentation claims had expired. That the case here. 

Appellee relies upon the decision the Supreme Court Wash- 
ington Barto Stewart, Wash. 605, 480, wherein that court 
construed the Washington statutes relating the filing claims against 
the estate decedent, now embodied Remington’s Compiled 
Statutes 1922, 1477, 1478, 1483, 1484, 1543 and 1549, and held 
that failure file claim against the estate deceased stockholder 
state bank for the recovery stockholder’s liability under 
Washington statute (section 3242, Rem. Comp. Stat. Wash. 1922) within 
the time limited, barred the claim. This state statute almost identical 
with the Federal statute (Rev. Stat. 5151, 5152 [12 USCA 63, 
fixing the liability stockholders national bank. This de- 
cision holds that, where state bank has become insolvent and the 
hands receiver the time the death the decedent, the claim 
against him stockholder for such portion the deficiency assets 
payable him for the benefit the creditors contingent 
claim against him which must presented claim the executor 
administrator within the time fixed law after the first publication 
notice. attempt reconcile these two decisions the Supreme 
Court Washington, the trial court concluded that the fact that the 
receiver herein was appointed November 30, 1931, and before the 
period for the filing claims had completely run, barred the claim 
not presented within the time limited. Apparently the trial court was 
thus the view that contingent liability against the decedent arose 
the time the appointment the receiver, which contingent claim 
upon the authority Barto Stewart, supra, must presented the 
executor within six months the first notice creditors. The question 
the insolvency the bank after the death 
the stockholder was not involved Barto Stewart, for that case 
the bank had been adjudicated insolvent (June 1893) year and 
half before the death the stockholder (January, 1895), and was 
doubt apparent the time the stockholder’s death that the assets 
the bank were insufficient pay the the bank. The state 
statute imposing liability upon the stockholders state bank provides 
that the stockholders are ‘‘individually and personally liable, equally 
and ratably, and uot one for another, for all contracts, debts, and en- 
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gagements such corporation accruing while they remain stockholders, 
the extent the amount their stock therein the par value 
thereof, addition the amount invested such shares’’ (section 
3242, Rem. Comp. Stat. 1922), and need not discuss the question 
when that liability accrues, being sufficient for our present pur- 
poses point out that, under the state law, the liability was apparently 
direct one, from the stockholder the whose claims accrued 
while they were stockholders, while under the National Bank Act the 
liability the shareholder fixed sixty days before ‘‘the date the 
failure such association meet its obligations,’’ even the stockholders 
who have transferred their stock with knowledge the impending 
failure are also liable guarantors the claims against their trans- 
ferees (38 Stat. 273 [12 USCA The creditors’ rights become 
fixed upon the failure the national bank. Deweese, 181 
202, Ct. 585, Ed. 822. The decision the Supreme Court 
the state Washington Barto Stewart, supra, does not conflict 
with our view above stated. 

The judgment dismissal reversed, and the District Court di- 
rected grant the motion for judgment upon the pleadings. 


DEPOSIT RECEIVER BANK WHICH 
FAILS 


Epstein Kansas City Life Ins. Co., Supreme Court Arkansas, 
Rep. (2d) 986 


receiver who deposits estate funds bank which fails and 
the surety his bond will liable for the amount lost through the 
failure, even though the receiver and surety believed good faith 
that the bank was sound financially. 


Motion the Kansas City Life Insurance Co. for judgment against 
Clark, receiver, and Sam Epstein, surety the receiver’s bond. 
From judgment against the receiver and surety, the latter appeals. 
Affirmed. 

This appeal prosecuted appellant, surety receiver’s bond, 
from judgment holding him liable surety for the payment certain 
money collected the receiver and deposited said receiver the 
Trust Company, which failed, resulting the loss the amount 
deposited. 


similar decisions see Banking Law Journal Digest 
Edition) §§133, 162. 
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The Sunnyside property was litigation, and Clark was ap- 
pointed receiver perform certain duties specified, and required 
make bond the sum $1,000. was take charge funds 
the registry the court and rent the place and collect the rents, ete. 
filed with the clerk his bond with penalty $1,000 with Sam 
Epstein, appellant, surety thereon conditioned follows: Whereas 
the said Clark has been appointed Receiver the above styled 
Cause, now therefore, the said Clark shall faithfully discharge 
the duties Receiver the aforesaid Suit and obey the Orders the 
Court therein, Then, this obligation void, otherwise remain 
full and effect.’’ 

The receiver filed his report April 1931, stating that the Sunny- 
side property litigation and for which was appointed receiver was 
rented Sam Epstein for the year 1930 rental $5,000; that 
November 15, 1930, Saturday, Epstein paid him receiver the 
rental $5,000, and that the same day the money was deposited 
him the Trust Company, Lake Village, Ark., his 
Clark, receiver; that the morning November 17, Monday, 
said bank failed open its doors for business and was taken over 
the state bank commissioner for liquidation. 

was further stated that the receiver made the deposit without any 
knowledge the the bank, and had reason think 
that was insolvent, but had every reason believe that said bank 
was solvent, and was advised its president, who practically con- 
trolled it, November 14, that acted with due diligence 
dence making such deposit, and that, the money was lost, was 
through fault his; prayed that the deposit declared trust 
fund, that discharged receiver, and that his bondsman re- 
leased. 

April appellee company filed its motion for judgment against 
the receiver and Sam Epstein, surety the bond, alleging his appoint- 
ment and qualification; that had rented the Sunnyside plantation 
Sam Epstein for $5,000 for the year 1930 and the contract was ap- 
proved the court, and that Clark qualified receiver and gave bond 
the sum $1,000 with Sam Epstein surety; copy the bond 
was exhibited with the motion; that the receiver received payment 
the rental money but failed and refused pay same over appellee 
when requested so; and that was entitled the rental and 
judgment against the receiver for $5,000 and Sam Epstein, surety, for 
$1,000, and prayed judgment accordingly. 

response the motion, Epstein admitted had executed the 
bond, but denied liability thereon, alleging that the receiver had 
lected the $5,000 for which the plantation was rented and deposited 
same the bank until could obtain order the court authorizing 
him pay out; that the bank was open for business when the deposit 
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was made; that neither the receiver nor Epstein, his surety, had any 
knowledge that was insolvent condition, but, the contrary, 
believed and had every right that said bank was solvent, and 
that, making the deposit, the receiver acted any prudent man 
would have done depositing the money what was regarded sol- 
vent bank; that the bank failed the 17th day November, none 
the money deposited the receiver having been taken therefrom; de- 
nied liability the bond, quoting the conditions already set out. 

demurrer was filed appellant’s response and sustained the 
and, appellant declining plead further, judgment was rendered 
against the receiver for the amount deposited the bank and against 
Epstein, the surety, the sum $1,000, from which prosecutes 
this appeal. 

James Yerger, Lake Village, for appellant. 
Carmichael Hendricks, Little Rock, for appellee. 


KIRBY, undisputed that the receiver collected the $5,000 
rental receiver, which failed pay into the court though ordered 
so, and upon appellee’s motion for judgment against Clark 
receiver for $5,000 and Sam Epstein, surety his bond, for $1,000, the 
amount the bond signed the surety, the judgment was rendered. 

Appellant insists that was not bound, under the terms the bond, 
pay the amount the penalty thereof for the money collected the 
receiver and deposited him the bank which failed, resulting the 
loss thereof. true the condition the bond not the language 
provided the statute, section 8600, Crawford Moses’ Digest, but 
accordance with the requirements the provisions section 8614, 
thereof, requiring the receiver execute bond with one more 
sureties approved the court, such form the court shall direct, 
the effect that will faithfully discharge the duties receiver 
the action, and obey the orders the court The powers 
such receiver are designated section 8615 the Digest, receive 
rents, collect debts, ete.; and the receiver and his surety under the bond, 
conditioned the effect that will faithfully discharge the 
duties receiver the action and obey the orders the court therein, 
were bound the payment into the court all moneys assets which 
shall come into his hands receiver the according the order 
the court though had been expressly stipulated the language 
the statute, said section 8600, Crawford Moses’ Digest. 

there had been statement relative the execution the 
bond and its liability under the later statute, which wise 
conflict but harmony with the first statute, surety receiver’s 
bond would have been bound account for and pay over moneys col- 
lected the receiver upon the order the court. National Surety 
Co. Byrd, 179 Ark. 688, (2d) 876, 877, the court held that 
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the receiver and the sureties his bond were bound account for any 
pay into the court, when required its order, all money and assets 
coming into his hands such receiver, and the failure make such 
payment was not excused the insolvency bank which such 
funds were deposited. was there said: ‘‘The receiver officer 
the court appointing him, and the condition the receiver’s bond 
prescribed statute different from that required administrators; 
the receiver being bound account for and pay into court all money 
assets which shall come into his hands such receiver and that 
respect like the bonds the public officials requiring them account 
for and pay over money coming into their hands such. Sections 1906, 
2832, 10029, Digest.’’ 

find error the record, and the judgment affirmed. 


DENIAL COMPENSATION EXECUTOR 


Taft’s Will, New York Surrogate’s Court, 260 Supp. 294 


executor who neglects for years sell property left 
the decedent, directed the will, fails set trust provided 


for the will, keeps the funds the estate commercial account 
and pays income the beneficiary will denied commissions. 


motion for rehearing. Rehearing granted and motion for 
modification former decision denied. 

For former opinion, see 259 887, which modified 143 
387, 256 732. 

William Good, Brooklyn, for executor. 

Sidney Hodes, New York City, for Ross Watkins Dunbar. 

Abner Surpless, Brooklyn, Esq., Special Guardian. 
Monahan McAuliffe, New York City, for Mary Donnelly. 


WINGATE, S.—In its last opinion this 259 
887, this court held that, reason the actions and derelictions 
the accountant, should denied commissions, and that the allow- 
ance $250 then granted his attorney should deemed full 
for all services the estate and including the entry the final 
decree herein. 

The facts upon which this decision was based were that decedent 
died March 1915, leaving will which directed the sale his 
property, and that his estate divided into six equal parts, one 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §459. 
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which was erected into trust for daughter for life, with remainder 
The present accountant qualified executor May 28, 1915, 
and, although sold the major portion the property January 
15, 1917, with only single asset remaining, and disposed this last 
item July 1927, never set the trust for testator’s daughter 
during her lifetime, nor paid her one cent income (she died Janu- 
ary 20, 1931) during this entire period seventeen years, kept all 
the funds the estate commercial bank account, substantially 
unproductive, and only proceeded with the settlement his account 
after order compulsory petition had been issued against him. 
The present application for reargument predicated the feeling 
the fiduciary that this court has exceeded the bounds the discre- 
tion which possesses this denial commissions and additional 
costs. Since this, fact, matter which the court itself possesses 
infinitely greater interest than any individual litigant could possibly 
feel, examination the decisions this state bearing upon the 


question desirable. 

The charter authority for denial commissions fiduci- 
page 34, 511, 512, 721, which the court says: ‘‘I 
not know that there any policy involved this matter and, 
yet, seems that better policy subserved making the 
allowance commissions and administrators depend 
upon the faithful rendition services them and giving such 
construction the section the Code question, will vest some 
the surrogate upon the 

the opinion the court that some, least, the misconcep- 
tion the present executor respecting the proper applicable law 
this subject, due failure differentiate between conduct which 
would justify the court removing him under section the Surro- 
gate’s Court Act, and that which necessary permit denial 
commissions. That real exists recognized all courts 
dealing with the question, and stated with clarity 
Surrogate Foley Matter Shenk’s Estate, 125 Mise. 386, 211 
514, which was application for revocation letters. The surro- 
gate says page 390 125 211 518: ‘‘The various 
decisions the courts construing the sufficiency the grounds for 
revocation removal compel conclusion that the charges are insuffi- 
cient justify revocation the letters. While the statute appears 
require stronger grounds misconduct justify removal, the actions 
the respondents, persisted in, may lead the denial 
sions them upon accounting. Any appearance self-interest 
disregard their duties executors should avoided hereafter 


All courts have, innumerable stressed the superlative 
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degree faithfulness demanded estate fiduciary the conduct 
the trust reposed him. While extraordinary business acumen and 
vision are not required, owes duty uberrima fides. 
has been said the Court Appeals (Meinhard Salmon, 249 
‘‘Many forms conduct permissible workaday world for 
those acting arm’s length, are forbidden those bound fiduciary 
ties. trustee held something stricter than the morals the 
market place. Not honesty alone, but the punctilio honor the most 
sensitive, then the standard behavior. this there has de- 
veloped tradition that unbending and inveterate. Only 
thus has the level conduct for fiduciaries been kept level higher 
than that trodden the crowd. will not consciously lowered 
any judgment this 

would difficult overstate the moral responsibility testa- 
mentary fiduciary the dependence necessarily placed all concerned 
upon his and good faith, particularly estates modest size. 
him the testator looks for aid and protection those left behind, 
when death terminates his personal power care for them. Upon him 
rely the fatherless and the widow for such alleviation the loss 
inevitable accident the just and proper distribution the material 
resources the departed can assure. So, whereas miracles may not 
required his hands, can and should held obligation 
perform the duties the living and the dead which has voluntarily 
assumed, with ‘‘the punctilio honor the most his 
own affairs, may diligent dilatory his humor suits, but 
respect his fiduciary ties held something stricter than that 
which might inclined exercise matters which concern himself 
alone. 

his argument, the executor attempts exculpate himself for 
his delay over decade and half pointing out that was always 
possible for the legatees force him perform his fiduciary obliga- 
tions compulsory proceeding. the next breath complains 
that their distributive shares were insignificant amount. The obvious 
replies these contentions are that, person has committed wrong, 
its gravity not mitigated delay bringing him book for its 
perpetration, and, the case bar, the smallness the distributive 
shares the estate due any particular beneficiary might well have, and 
doubt did, deter them from instituting litigation which, when at- 
tendant expenses were paid, might equal even exceed the total benefit 
derived therefrom. 

the opinion this court, the principle applicable this decision 
clearly stated Matter Matthewson, App. Div. page 12, 
140, 143: ‘‘These commissions, being for services, should 
denied, unless the services have been performed such manner 
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those interested the residue the state had right expect. These 
services have not been performed, and think that these parties 
should not called upon pay from this estate the commissions 
this trustee. allow commissions under such would 
countenancing and abetting negligent acts this trustee the man- 
agement this 

evidence active mala fides the part the executor has been 
demonstrated this case. the opinion the court, however, his 
inattention to, and disregard of, the essential duties his office, has 
been gross constitute substantial equivalent. was under 
obligation sell the property the estate within reasonable time, 
which, the absence unusual conditions, not here demonstrated, was 
eighteen months from his qualification May, 1915. Matter Wes- 
ton’s Estate, 502, 511; Matter Surpless’ Estate, 143 
48, 52, 255 730. This duty was not fully performed him 
until twelve years after his appointment. was under obligation 
pay income testator’s daughter the trust for her, con- 
tinuously from the time the testator’s death. She survived her 
father for sixteen years, and yet this fiduciary, the day her 
death, never paid her one cent. was his duty distribute the estate 
within year after his qualification, and, although within short period 
thereafter major portion thereof was ready for distribution, has, 
this day, paid nothing whatsoever any the persons entitled 
thereto. was his duty, pending distribution, use usual prudent 
means make the estate productive income. kept com- 
mercial bank account substantially unproductive, for decade and 
half. was his obligation affirmatively move for the settlement 
his accounts. has never taken any action this regard, except 
under the impetus compulsive order. 

spite this serious and persistent disregard his fiduciary 
with diligent executors, who have punctually performed 
every obligation, legal and moral, which was attendent upon the office. 
the opinion this court, the language Matter Matthewson, 
above quoted, applies with singular aptness the facts disclosed re- 
specting this applicant, and, unless the oft-repeated emphasis the 
courts respecting the superlative degree good faith and diligence 
required from estate fiduciaries degenerate into mere lip service 
lofty individual who has been heedless his obliga- 
tions his trust the present applicant entitled consideration 
from court equitable jurisdiction. Indeed, would seem 
dictate policy that any discretion possessed the court should 
exercised adversely one derelict the performance his duties 
this executor, both punishment for unfaithful service well 
way salutary example others like positions, the 
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end that, the Court Appeals indicates the Meinhard Case, supra, 
the level conduct for fiduciaries shall kept the lofty level which 
the responsibility their trusts demands. 

The question costs capable ever more ready disposal. With 
the allowance made for attorney’s services the former opinion, the 
latter will have received total $395 gross estate decedent’s 
death somewhat over $7,000. condition, not the direct result 
the executor’s culpable neglect duty, has been demonstrated which 
should have made the administration and settlement the estate other 
than ordinary routine matter. primary that innocent bene- 
ficiaries will not penalized deduction costs from estate 
cover remuneration executor’s attorney for services made neces- 
sary the misconduct the fiduciary. the executor the case 
bar had attended his duties should have done, the recompense 
already allowed would have been adequate. The obligation for addi- 
tional compensation his attorney his own and not that the estate. 
Matter Matthewson, supra. 

The rehearing therefore granted, and the motion for modification 
the decision heretofore made denied. Proceed accordingly. 
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SAVINGS BANK DECISIONS 


JOINT DEPOSIT CANNOT SET OFF 
AGAINST INDIVIDUAL NOTE 


Thomas Engel, United States District Court, Penn., Fed. 
Supp. 907 


Under the laws Pennsylvania, the maker note held 
failed bank cannot set off savings deposit the names himself 
and his wife against his indebtedness the note. 

warrant set off, must appear that the debt owing from 
the depositor the same capacity that which the deposit 
owing him. bank cannot, for instance, set off partnership 
deposit against partner’s individual note, individual deposit 
against debt owing from firm which the depositor mem- 
ber; nor can set off deposit agency trust funds against the 
personal debt the agent trustee. 


burgh, National Association, against Harry Engel. Judgment for 
plaintiff. 

Reed, Smith, Shaw Pittsburgh, Pa., for plaintiff. 

Sheriff, Lindsay, Weis Hutchinson, Pittsburgh, Pa., for defend- 
ant. 
GIBSON, J.—The receiver the Bank Pittsburgh, National 
Association, has brought suit based upon note made the defendant 
and held the bank when the receiver was appointed. The note 
dated September 14, 1931, and for the payment $1,200. set-off 
$34 has been allowed the statement claim, reducing the amount 
claimed $1,166, with interest. The defendant, his affidavit de- 
fense, sets out savings account the name ‘‘Harry Engel 
Jean Engel, Special,’’ upon the books the bank the time its 
closure, with balance $1,314.99, and claims the right set off this 
against the liabilities Harry Engel upon the note suit. 

The affidavit defense states that Harry Engel and Jean 
Engel were, and are, husband and wife. The affidavit further states 
that the note suit was the renewal two notes, one for $900 and 
the other for $300, given Harry Engel, and that collateral 
the said notes the present defendant signed paper which $1,200 
the savings account was assigned the bank. The assignment ques- 
tion attached the affidavit defense, and the form re- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §723. 
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ceipt signed the defendant for the sum $1,200. far 
the pleadings, this assignment was never charged against the deposi- 
tors the savings account, but was held collateral. 

The affidavit defense further sets forth the agreement Jean 
Engel the use the savings account set-off against the claim 
the receiver upon the defendant. 

support his motion for judgment, the plaintiff denies the right 
the defendant use the savings account set-off. asserts that 
the joint account was estate entireties, and therefore not such 
estate the defendant may now set off against the claim suit, 
the plaintiff and defendant did not have such mutuality demand 
would justify set-off. 

The plaintiff fully sustained Pennsylvania decisions his 
claim that the account the name the husband wife constituted 
estate entireties. Klenke’s Estate, 210 Pa. 572, 166; Sloan’s 
Estate, 254 Pa. 346, 966; Pennsylvania Trust Co. Mischik, 
Pa. Super. Ct. 255. The case last cited similar many its features 
the present case. The husband, collateral his note given bank 
other than the bank having the savings account, deposited his bank 
book and receipt for the amount the note. The bank having the 
deposit agreed with the other bank that would pay the amount set out 
the receipt upon presentation the order the expiration the 
notice period, but prior that date the husband died, and the wife 
claimed the deposit. The court decided that the was held 
entireties, and that the moneys deposit belonged the wife upon 
the death her husband. 

The instant case differs from the case last cited that the assign- 
ment held collateral the bank which was the savings account, 
and the fact that the estate entireties has not been determined 
the death the husband; and also that the wife the instant case 
has, subsequent the institution the suit, given her consent the 
set-off claimed the defendant. None these differences appear 
material. neither case had the amount the assignment 
been charged against the depositors the savings account. the 
instant was held simply collateral upon the note. 

Nor does seem that material that the Pennsylvania Trust 
Company Case the right the wife the savings deposit had been 
determined the death the husband, while the instant case the 
husband and wife are both alive. Despite dictum the contrary the 
opinion the cited, see reason why both husband and wife 

would not have been bound the actual withdrawal the fund 
either one them. But such withdrawal had been made the 
present rase. Before could done, the situation had been 
lized the receivership, just effectually would have been 
the death the husband the wife. 
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The consent the wife, even had been given before the appoint- 
ment the receiver instead after suit brought, does not alter the 
situation. The assignment was not completed, but simply held col- 
lateral. The transfer any indebtedness national bank the 
Section 91, title 12, USCA 199. The declared purpose the section 
prevent preferences reason such transfers. The consent 
wife the set-off claimed the husband would its actual effect 
just such transfer contemplated the act. 

Being opinion that the savings account ‘‘Harry Engel 
Jean Engel, was not, under Pennsylvania decisions, 
proper against the indebtedness Harry Engel the bank, 
judgment for the plaintiff will entered. 


SURVIVOR ENTITLED JOINT SAVINGS 
DEPOSIT 


Hill’s Will, Manufacturers’ Trust Co., New York Surro- 
gate’s Court, Kings County, 260 Supp. 635 


Under the New York statute 249 the Banking Law) where 
deposit made the names two persons, form paid 
either the survivor there presumption that joint tenancy 
has been created entitling the survivor the deposit. This pre- 
sumption may rebutted during the lifetime both. And may 
rebutted after the death one money withdrawn before his 
death. But, aiter the death one, the presumption becomes con- 
clusive the amount then deposit. 

this case the account was opened this form: ‘‘Emma 
Hill Augusta jointly binding paid either sur- 
Mrs. Hill kept the pass book her possession almost con- 
tinuously until her death and the account remained intact until that 
time. was held that the survivor was entitled the deposit. 


Proceedings the Manufacturers Trust Company, executor 
the last will Emma Hill, deceased, for discovery certain 
property decedent claimed withheld Augusta MacCabe. 
Application denied. 

Carter, Ledyard Milburn, New York City (John Bartels, 
New York City, counsel), for petitioner. 

George Tiffany, Brooklyn, for Augusta MacCabe, respondent. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §411. 
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WINGATE, attempt this any other court elaborate 

upon the erystal clarity the pronouncements the Court Appeals 
respecting the proper interpretation section 249 the Banking Law 
would labor supererogation savoring the act envisaged the 
familiar aphorism respecting the gilding the lily. Subsection 
this enactment, far here pertinent, reads: ‘‘When deposit shall 
made any person the names such depositor and another per- 
son and form paid either the survivor them, such de- 
posit and any additions thereto made either such persons after the 
making thereof, shall become the property such persons joint ten- 
ants, and the same together with all dividends thereon shall held for 
the exclusive use such persons and may paid either during the 
lifetime both the survivor after the death one them. 
The making the deposit such form shall, the absence fraud 
undue influence, conclusive evidence, any action proceeding 
both depositors vest title such deposit and the additions thereto 
such 

The growth the law the subject, and the successive legislative 
steps the alteration the common law, have been clearly detailed 
the learned opinion Judge Kellogg Moskowitz Marrow, 251 
intent which actuated the enactment section 249 incapable mis- 
take. 

The problems regarding the respective rights the tenants such 
bank account fall naturally into two classes: First, those concerned 
with the effect the opening such account upon the rights the 
parties during the continuance the lives both the funds therein; 
and, secondly, those involving the rights the survivor after the death 
the other. 

The legal principles governing both rights are clearly stated the 
opinion Chief Judge Cardozo the same which opinion the 
other members the court concurred. 

the first question, writes follows, page 396 251 Y., 
167 511: ‘‘The statute, view it, does not mean that between 
the persons named depositors joint tenancy ensues once and auto- 
matically, irrebuttable presumption, with the result that neither 
will permitted even during the joint lives prove against the other 
that the deposit was made with contrary intention. For the 
depositors themselves, the form not conclusive any contest during 
their joint lives the title the moneys, nor conclusive after the 
death either moneys then 

the second point, says, page 397 251 Y., 167 
512: plain implication that between the depositors them- 
selves, the form the deposit gives rise presumption and nothing 
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more, but that after the death either leaving deposit then subsist- 
ing, the presumption becomes conclusive the title the 

Again page 399 251 Y., 167 512: presumption 
longer subject rebutted—the form, the words the 
statute becomes ‘conclusive evidence’ the intention—when one the 
depositors dies with the deposit still intact.’’ 

This opinion might well close with final quotation from page 400 
(of 251 Y., 167 513) the same lucid statement controlling 
principles: controversy hand, however, one where the deposi- 
tor opening the account has died, with the the joint names 
still open and intact, and the only question determined the title 
the survivor. such the statute says that the form shall 
conclusive, and not merely presumptive, evidence the intention 
each that the survivor have the whole. what the 
true agreement was, the door controversy was open during the joint 
lives the depositors. was closed upon the death either.’’ 

the case bar, the account was opened October 1931, the 
title Hill Augusta MacCabe Jointly binding paid 
either survivor.’’ remained until the death Mrs. Hill 
March 30, 1932. 

Whereas certain evidence was introduced the hearing respecting 
impairment Mrs. Hill’s faculties the time the account was opened, 
from which inference might possibly drawn that she was not fully 
aware the nature the transaction into which she was entering, 
there absolutely allegation showing that any fraud undue 
influence was practiced upon her. Furthermore, appears that she 
was mentally alert and took active and intelligent interest her 
financial affairs substantially the time her death. The bank 
book seems have been her possession almost continuously from the 
moment the account was opened, that strong resulting inference 
arises both from the title the account and from the bank regulation 
respecting joint accounts printed the second page, that she was 
aware the situation and its legal results. 

question presented the court respecting withdrawals the 
decedent from the joint account, and the sole controversy relates the 
survivorship rights Mrs. MacCabe the balance left Mrs. Hill’s 
death. this subject the introduction evidence respecting her in- 
tentions opening the account wholly immaterial under the decisions 
the Court Appeals. the absence fraud undue influence, 
which are not here asserted, the statute drops the curtain all acts, 
other than the actual opening the account, which occurred prior 
her death and the unanimous judgment the final judicial authority 
the state inhibits its being raised. The authorities cited the peti- 
the Moskowitz Case, are judgments inferior tribunals. any 
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their determinations are necessarily conflict with the principles here- 


inbefore noted, they must deemed have been overruled con- 
trolling authority. 


second presumption, that title passes the survivor 
irrefutable proof, and, therefore, rule substantive law,’’ 
Porianda’s Estate, 256 423, 425, 176 826, 827. 


The balance the account the Dime Savings Bank Brooklyn 
Mrs. Hill’s death passed Mrs. her sole property, and 
the present application for its payment decedent’s estate cannot 
granted. Proceed accordingly. 


WITHDRAWAL FROM JOINT SAVINGS 
ACCOUNT 


Darashinsky’s Estate, New York Surrogate’s Court, 260 
Supp. 289 


Where savings bank depositor has his account transferred 
joint account the names himself and his grandson, merely for 
purposes convenience making withdrawals, and the grandson 
withdraws funds from the joint account and places them his in- 
dividual can compelled return them the estate 
after the death the grandfather. the circumstances not 
entitled the funds survivor. 


Proceeding discover moneys withheld one Finkelstein from the 

estate Bernard Darashinsky. Decision accordance with opinion. 
Lester Friedman, New York City, for respondent-appellant. 
Bergner, Millendorf Bergner, New York City, for petitioner 

Sarah Risin. 

William Sadoff, New York City, for other petitioner. 


FOLEY, hold upon the evidence this discovery proceeding 
that the moneys deposited the joint savings bank account the 
name the decedent and the respondent, Jack Finkelstein, are the 
property the estate and should delivered it. reaching this 
conclusion have and applied the rules laid down three 
recent decisions the Court Appeals, Moskowitz Marrow, 251 
219, 174 460, and Matter Porianda’s Estate, 256 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §411. 
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423, 176 826 The documentary evidence with respect the 
nature the account and whether was joint account without 
provision for survivorship, joint tenancy with survivorship, not 
clear, but for the purpose this proceeding the distinction immate- 
has been established satisfaction that the account was 
joint account payment made the survivor. The evidence also 
sufficiently clear overcome any presumption created the statutory 
rule under section 249 the Banking Law with respect withdrawals 
the lifetime both joint tenants. After death, ownership the 
survivor, construed the above decisions, with- 
drawals the lifetime both either, the statutory rule imposes 
mere presumption which may overcome evidence. ‘‘This pre- 
sumption does not apply ‘in respect any moneys withdrawn either 
during life’ (Moskowitz Marrow, supra, page 397 251 Y., 167 
506) applies only ‘in favor the survivor respect any 
moneys then left the account’ (Marrow Moskowitz, 255 219, 
221, 174 460). The withdrawal moneys from the joint account 
does not destroy the joint tenancy, one was created; merely opens 
the door competent evidence, available, that joint tenancy was 
originally intended created.’’ 

this proceeding the moneys were all withdrawn the respond- 
ent the lifetime the decedent and were transferred the respond- 
ent’s individual bank account. The opening the joint account was 
plainly for the convenience the decedent, because his contemplated 
entrance into hospital undergo operation. All the moneys were 
previously his individual account. Three hundred dollars the 
fund were used the mother the respondent pay for the dece- 
dent’s hospital expenses. further withdrawals were necessary, they 
could made the respondent for the decedent’s purposes. The title 
the remaining moneys the joint account was retained the de- 
cedent the time his death, and find that part thereof, and 
particularly neither one-half nor all this fund, became the individual 
property the respondent. believe the testimony the witnesses 
the admissions made Jack Finkelstein, the effect that the 
moneys belonged and continued the property the decedent, 
his grandfather. significant also that the proceeds note be- 
longing the decedent and collected his lifetime the respondent 
his mother were deposited the joint account and subsequently 
transferred the respondent his individual account. 

The evidence gift the fund the decedent the respond- 
ent after the opening the account was unconvincing and insufficient. 

decree may submitted notice directing the delivery the 
sum $2,184.44 the respondent the administrators. account 
that sum, the decree may contain provision pursuant the 
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amended form section 206 the Surrogate’s Court Act, directing 
delivery the moneys now the Bowery Savings Bank the indi- 
vidual account the respondent. The evidence establishes without 
dispute that these moneys represent transfer from the joint account, 
and, under the new power the Surrogate’s Court, where transfer 
the decedent’s funds has occurred, the proceeds may followed and 
decreed paid the representative the estate. The decree may 
contain further direction that the difference between the total amount 
due, viz. $2,184.44, and the amount the deposit the Bowery Savings 
Bank paid the respondent. Submit decree notice accordingly. 


S 


BUSINESS LAW SECTION 


Digest Recent Business Decisions 


Advertising 


Broadcasting Station Liable for 
Breach Contract 
Pearce Puget Sound Broadcasting 
Co., Supreme Court Washington, 
Pac. Rep. (2d) 843 

One who terminates 
for express reason cannot there- 
after justify such conduct rely- 
ing another ground which, 
referred the time, could have 
been prevented. 

The plaintiffs broadcasted com- 
mercial program over the defend- 
ant’s broadcasting station. The de- 
fendant, contrary its contract, 
sold the plaintiff’s time an- 
other advertiser. When the plain- 
tiff brought suit for damages for 
the breach contract, the defend- 
ant attempted justify its action 
the ground that the plaintiffs 
had not paid their rent. The court 
held that this defense was not avail- 
able the defendant because this 
was not the reason originally given 
the plaintiff, and because the 
non-payment rent occurred after 
the defendant’s termination the 
contract. The court, its opinion 
wrote follows: 

The testimony behalf re- 
spondents, shows that appel- 
lant breached the contract changing 
the period the air stipulated for 
respondents and selling another 
Seattle advertiser. Since the jury 
believed the testimony respondents, 
and the correspondence itself in- 
dubitably shows breach the con- 


tract appellant, and further that 
appellant did not specify its letters 


nonpayment any rental 
reason why the broadcast was 
discontinued it, that cause un- 
availing appellant. 

McCormick 
Wash. 312, and Williams 
Wright, Wash. 341, 123 446, 
cited appellant support this 
contention, are not apt. the first- 
cited case appellant quotes follows: 
“It true that the appellants could 
have had right action for breach 
the contract until they had actually 
made delivery and payment had been 
refused; but the respondents brought 
this action, claiming breach 
appellants for failure deliver the 
ties. think they are entitled 
recover, and that appellants are ex- 
cused the evidence shows that 
the time the respondents were not 
position make payment the 
contract required.” 

However, the same decision imme- 
diately continues: party need 
not perform condition precedent 
appears that the other party cannot 
will not perform.” 

This last principle applies appel- 
lant. Moreover, when one party termi- 
nates contract for express reason, 
cannot thereafter sustain his action 
specifying another breach not re- 
ferred the time, but which, 
referred to, could have been cured. 
North Pacific Finance Corporation 
Howell-Thompson Motor Co., 162 
Wash. 387, 298 

Since forfeitures are not favored 
the law, had appellant specified, 
the reason for discontinuing the 
broadcasting for respondents; the non- 
payment any monthly rental, that 
could have been cured them and 
the contract kept force. Therefore 
these contentions appellant are 
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Authority Agent Sell for Credit 
Bentonville Ice Cold Storage Co. 
Anderson, Supreme Court Arkansas, 
Rep. (2d) 993 

the absence specific instruc- 
tions sell only for cash, agent 
has implied authority sell upon 
reasonable terms credit provided 
exercises due care doing so. 

this case the plaintiff left 
apples the defendant’s cold stor- 
age plant with general instructions 
sell the apples whenever the 
opportunity arose. The defendant 
sold the apples credit one 
Zimmerman, who subsequently 
came insolvent. The defendant testi- 
fied that cash buyer could 
found and that the insolvent pur- 
chaser was the only one available 
the close the storage season. 

deciding favor the de- 
fendant the court wrote part 
follows: 


The evidence fails disclose what 
had been the custom regarding the 
sale apples during the time appellee 
had done business with the appellant 


Bill Sale Held Chattel 
Mortgage 

Sullivan Lewis, Supreme Court 
Washington, Pac. Rep. (2d) 834 

bill sale absolute its face 
will held chattel mort- 
gage where the parties intend 
security for loan. Therefore, 
where such instrument lacks the 
affidavit good faith, required 
quent purchaser the mortgaged 
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Agents 


Chattel Mortgages 


what was the financial responsi- 
bility Zimmerman, the buyer, known 
the appellant, which, the 
exercise ordinary care, should 
have known. Neither was there any 
express direction given the appellant 
how the apples should sold. 
the absence any proof custom 
the express direction the 
owner, agent must reasonably 
diligent and exercise reasonable care 
chasers and sell the commodity for 
its fair value market price for 
cash, upon reasonable term 
credit, and exercise reasonable dili- 
gence collecting the purchase money 
when intrusted with the collection 
and promptly account the owner 
for all money and property which 
has come into its hands during, and 
virtue, the agency. Ark Ferti- 
lizer Co. Banks, Ark. 86, 128 
566. 

are the opinion that our cases 
support the majority rule declared 
the appellant, follows: “That 
the absence specific instructions 
sell only for cash, appellant had 
implied authority sell upon 
reasonable credit, provided exer- 
cised due care doing so.” 


property without notice the prior 
lien. 

The plaintiff loaned automo- 
bile dealer sum money and took 
the latter’s note and bill sale 
three cars security. The bill 
sale was recorded. The dealer 
sold one the cars the defend- 
ant. The plaintiff 
action recover possession the 
car the true owner. The court 
held that the bill sale was actu- 


ally mortgage, since the parties 
intended merely security for 
the debt, and that mortgage 
was void against innocent 
purchaser because lacked the re- 
quired affidavit good faith. The 
opinion the court reads, part, 
follows: 


The law applicable the situation 
has been set out the case Pacific 
States Securities Corporation Austin, 
146 Wash. 592, 263 732, 733, 
where was said: 

“At the outset, find that the 
finding the trial court that bill 
sale was taken security John- 
son from Austin fully sustained 
the evidence Johnson himself. 

“The above finding being conclusive 
the nature the bill sale 
transaction, the law well settled 
that bill sale absolute upon its 
face will held chattel mort- 
gage where the parties intended 
security. Miller Ausenig, Wash. 
22, 111; Olsen Legal 
Adjustment Bureau, 142 Wash. 446, 
253 643. 


Debtor Discharged Creditor’s 
Conduct 
Schloss Bros. Co. Bennet al., 
Court Appeals New York, 260 

243, 183 Rep. 376 

debt owed partnership 
which subsequently incorporates, will 
discharged the creditor’s legal 
action and judgment against the 
corporation for the 
debt. 

The defendants, formerly part- 
nership, formed corporation 
which each loaned $20,000. The 
corporation found itself difficul- 
ties creditors’ committee was 
organized. defendants agreed 
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“Section 3780, Rem. Comp. Stat. 

mortgage personal property 
void against all creditors the 
mortgagor, both existing 
quent, whether not they have 
claim lien upon such property, and 
against all 
pledgees, and mortgagees and incum- 
brancers for value and good faith, 
davit the mortgagor that 
made good faith, and without any 
design hinder, delay, defraud 

“Consequently, virtue the stat- 
ute, there being affidavit good 
faith attached the instrument de- 
nominated bill sale, and evi- 
dently being taken security for 
the debt due appellant and Johnson, 
although valid between Austin and 
appellant, was void respondent 
(the purchaser) the time the execu- 
tion was levied upon the truck and 
trailer under respondent’s judgment. 
Hicks National Surety Co., 
Wash. 16, 515, 126 Am. St. 
Rep. 883.” 


claims 


waive their $20,000 
against the corporation 
creditors’ committee was organized. 
The defendants agreed waive 
their $20,000 claims against the 
corporation the creditors would 
accept dividends full payment 
all claims against the corpora- 
tion and the former partnership. 
The plaintiff corporation, with 
claims against both, refused this 
condition, accepted dividend check 
for its claim against the corpora- 
tion only, and then recovered 
judgment against the corporation 
for the amount the dividend due 
its claim against the partnership. 
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The present suit was recover 
from the defendants the balance 
the partnership debt. The court, 
however, the following para- 
graphs from its opinion, held that 
the judgment against the corpora- 
tion barred any further claims for 
the partnership debt: 


Here the question whether the 
collection dividend from the cor- 
poration the partnership claim 
amounted law consent the 
creditor take the new debtor his 
sole security and extinguish the 
claim against the former debtor. The 
corporation here offered pay the 
partnership creditors dividend 
they would accept full discharge 
any claim against the partnership. 
The plaintiff knew that the corpora- 
tion raised and held the fund for the 
purpose discharging the liabilities 
the partnership well the 
corporation. sure the plaintiff 
refused take the money from the 
corporation when was offered the 
conditions which was offered, 
must bear the endorsement that they 
are accepted full settlement.” 
might have sued the corporation the 
theory that had assumed the debt. 
might have sued the individual 
debtors the theory that had not 
released them, but saw fit sue 
the corporation for fund held 
for the sole purpose discharging 
the partnership debts together with 


Duty Director Purchasing Stock 
from Shareholder 
Hotchkiss Fischer, Supreme 
Kansas, Pac. Rep. (2d) 531 
director corporation who 
purchases his own account 
stockholder’s shares, acts trus- 
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Corporations 


those the corporation. collecting 
this money from the corporation, 
which was entitled share only 
accepted the composition agreement, 
cannot said matter law 
that did not discharge the partner- 
ship. 

Where the creditor partnership 
after dissolution thereof, knowing that 
one several the partners have 
agreed with the others assume and 
pay the debts the firm, takes the 
negotiable notes those who should 
pay, payment the debts the 
firm, thereby cancels the claim 
against the firm and discharges the 
other partners. Millerd Thorn, 
supra. This contrary the rule 
some jurisdictions. Cf. Tuscaloosa- 
Lumber Co. Tropical Paint Oil 
Co., 211 Ala. 258, 100 So. 236. 

When the creditor participates 
fund created those who should pay 
and takes the money from such fund, 
takes subject the conditions 
which was created and thus 
cancels his claim against the original 
debtor. Actions speak louder than 
words. cannot protest that has 
never released the original debtors 
while the same time participates 
the benefits offered only those 
who will release them. may not 
resort technical rules limit the 
scope novation assuming the 
verbal role non-assenting credi- 
tor. When taking from such 
fund which has right other- 
wise share necessarily accepts 
his share the conditions for which 
the fund came into being. 


tee and must reveal all material 
facts bearing the transaction, 
including facts relating the cor- 
poration’s true financial condition, 
which knows ought know. 
The mere showing the company’s 
financial statements, the answering 


— & cr 


truthfully any questions asked, 
and the offer supply other in- 
formation upon request, are all in- 
sufficient discharge the director’s 
fiduciary duty. 

The plaintiff this case was 
widow, owning 2,300 shares 
corporation which the defendant 
was officer and director. Being 
need money, the plaintiff inter- 
viewed the defendant respect 
the possibility dividend declara- 
tion the next meeting the 
directors. dividend were de- 
shares, but not, she felt neces- 
sary sell them probable 
sacrifice. The defendant showed the 
plaintiff the company’s 
statements, talked about them gen- 
erally, and truthfully admitted that 
didn’t know whether dividend 
was going declared. few 
days later the plaintiff 
shares the defendant $1.25 
per share. few days after the 
sale, dividend $1.00 per share 
was declared. 

The plaintiff brought this action 
against the director for purchasing 
her shares price much less than 
their value without complete dis- 
closure material facts. hold- 
ing the defendant liable for breach 
his fiduciary duty, the court 
wrote follows: 


The director could not say 
statement the corporation; shows 
these current and working assets 
much, these fixed assets much, 
these investments, etc.; shows these 
current liabilities, shows 
tingent liability, shows this surplus, 
and that manner qualify him- 
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holder’s shares. Without being an- 
alyzed and interpreted, the statement 
would convey little 
specting financial condition share- 
holder who did not acknowledge 
competency interpret such docu- 
ment. When interpreted, 
ment would reflect book value 
shares. Book value might have little 
relation market value, and might 
less relation actual 

dealing with plaintiff for pur- 
chase her shares, defendant was 
not only required disclose her 
information relating true financial 
condition the company, but was also 
required acquaint her with all mate- 
rial facts bearing the transaction. 
His attention was directed the 
subject declaration dividend. 
Notwithstanding the form 
inquiry, full and fair disclosure 
required summation defendant 
the information disclosed the state- 
ments, and the furnishing any other 
information possessed, bearing 
specifically the subject 
hood declaration dividend. 
The contingent tax liability was al- 
ready charged against assets. 
porate stock was already charged 
against assets. Other liabilities except 
surplus were small. earning 
capacity was disclosed. The surplus 
charged against assets was very large. 
There was testimony that the bonds 
owned the company were liquid 
assets. these facts had been can- 
didly presented answer the ques- 
tion whether dividend would 
declared, even novice might have 
understood that declaration divi- 
dend would accord with sound business 
policy, which presumably the directors 
were pursuing. Instead putting 
plaintiff position judge whether 
dividend would declared, defend- 
ant stood ignorance what the 
board directors might do. 

Section 165 the American Law 
Institute, Restatement the Law 
Trusts, reads follows: 


“Section 165. Duty Loyalty. 

“(1) The trustee under duty 
the beneficiary administer the 
trust solely the interest the 
beneficiary. 

“(2) The trustee dealing with 
the beneficiary the trustee’s own 
account, under duty the bene- 
ficiary deal fairly with him and 
communicate him all material facts 
which the trustee knows should 
know.” (Page 80.) 

The comment subsection reads 
part follows: 

“If the trustee acquires such 
interest [interest beneficiary] 
with the consent the beneficiary, 
the transaction cannot set aside 
the beneficiary the beneficiary 
was not under incapacity, and had 
knowledge his legal rights and 
all relevant facts which the trustee 
knew should have known, and the 
transaction was fair and reasonable, 
and was not induced the trustee 
undue influence other improper 
means enter into the transaction. 
any these characteristics lack- 
ing, however, the beneficiary can set 
aside the transaction.” (Page 85.) 

These principles are applicable 
fiduciaries other than trustees, and the 
section states the rule supported 
the weight authority. The rule 
this state more strict. 


Stockholders Estopped from Denying 
Liability Creditors 
Regan Albin; Golden Eagle Milling 
Co. Same, District Court Appeal, 
Second District, California, Pac. 
Rep. (2d) 1029 

the terms permit issued 
the commissioner corporations, 
illegal and void between the pur- 
chaser and corporation. However 
this illegality cannot used 
defense action creditors 
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against the stockholders, after the 
latter have received benefits the 
corporation for years and creditors 
have relied upon the apparent 
validity the stockholders’ 

This was action the credi- 
tors corporation against the 
stockholders recover for mate- 
rials furnished the corporation. 
The stockholders defended the 
ground that the sale stock 
them was illegal and void, since the 
corporation failed comply with 
the California statute requiring 
purchaser stock, prior the 
sale, see copy the permit 
issued the commissioner cor- 
porations. holding that the de- 
fense was not available against 
creditors, the court said: 


appears the law that, 
between the corporation and its stock- 
made contrary the terms per- 
mit issued the commissioner cor- 
porations, that true copy the 
permit was not exhibited the pur- 
chaser the stock, illegal and void, 
and that such purchasers are entitled 
recover the purchase price paid 
upon tendering the return the stock. 
Otten Riesener Chocolate Co., 
Cal. App. 83, 254 942; Brewis 
Toffelmier, Cal. App. 329, 275 
819; Castle Acme Ice Cream Co., 
101 Cal. App. 94, 281 396. How- 
ever, the instant case, the defend- 
ants, effect, are seeking repudiate 
the consequences their purchase 
three years after the same had been 
made, after they had received divi- 
dends from the corporation under the 
now claimed void contracts, and after 
innocent third parties had extended 
credit the corporation, relying upon 
the status the defendants 
holders. Under the circumstances here 
presented, believe the doctrine 


estoppel may invoked order 
protect the rights the plaintiffs. 

“It well settled California 
that, while estoppel unavailable 
plea action between parties 
void stock subscription contract, this 
rule has exception that permits 
innocent creditors invoke the con- 
duct the parties the void con- 
against their asserting the invalidity 
their contract, defeat just 
claims innocent creditors. Reno 


Contractor Liable for Negligence 
Independent Contractor 
Watkins Gabriel Steel Co., Supreme 
Court Michigan, 245 Rep. 
801 
Although the general rule that 
contractor not liable for the 
negligence independent con- 
tractor, unless proper precautions 
are taken, the rule not applicable 
where the work done inher- 

ently dangerous. 

The defendant was engaged 
erect steel joists used put- 
ting new building. The de- 
fendant sublet the work one 
Peters. Due improper fasten- 
ing, the joists loosened and caused 
the plaintiff, mason standing 
plank supported the joists, 
fall and suffer injury. The ques- 
tion before the court was whether 
the defendant was liable. hold- 
ing the defendant liable, the court 
said: 

clearly appears that Peters was 
was competent perform the work 
undertaken him. While the general 
tule that contractor exempt 
from liability caused the negligence 
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Master and Servant 
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App. 409, 237 784; Moore 
Moffatt, 188 Cal. 204 
American Aluminum Metal Products 
234, 235. 

“But seems that party 
illegal contract may under some cir- 
cumstances estopped set the 
illegality against third persons who 
relied thereupon.” L., 820, 
215. This principle is, think, 
illustrated the present action. 


independent contractor his 
servants, subject the excep- 
tion that such liability cannot 
evaded, unless proper precautions are 
taken, when the work done 
inherently intrinsically dangerous. 

This exception was clearly stated 
and applied Olah Katz, 234 
Mich. 112, 116, 207 892, 893, 
wherein was said: general 
rule relied defendant, that one 
who has contracted with competent 
person work within the scope 
his independent employment not 
answerable for the negligent acts 
such contractor, his servants 
agents, the performance the 
contract, subject the exception 
that immunity from responsibility may 
not claimed when the work 
done such character that 
necessarily subjects third persons 
unusual danger.” also, Inglis 
Millersburg Driving Ass’n, 169 
Mich. 311, 443, Ann. Cas. 
man Co., 244 Mich. 208, 221 314. 

The safety plaintiff was depend- 
ent upon the joists which the 
planks were placed 
fastened, and the neglect Peters 
and his employees subjected 
plaintiff unusual danger the 
performance his work. his in- 
jury was due such neglect, defend- 


Contract Between Two Employees 
legal Injurious Employer 
Mees Grewer, Supreme Court 
North Dakota, 245 Rep. 813 

secret contract entered into 
employee with third person, 
which will any way interfere with 
the employee’s faithful and honest 
performance his duty his em- 
ployer, void against public 
policy. 

The plaintiff was employed 
salesman for the Minneapolis 
Threshing Machine Company, and 
the defendant was also employed 
the same company distributing 
agent within part the plaintiff’s 
territory. The plaintiff and de- 
fendant entered into secret agree- 
ment whereby the plaintiff agreed 
with the company through the de- 
fendant, for which the 
plaintiff was split commissions 
with the defendant. The present 


action was brought recover such 
commissions, but the court held that 


Contract Restraint Trade Unen- 
forceable 
Endicott Rosenthal, Supreme Court 
California, Pac. Rep. (2d) 
673 

association, organized for the 
purpose eliminating competition, 
and fixing prices, illegal even 
though the prices established are 
reasonable and necessary pro- 
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ant may not relieved from the con- 
sequences thereof the fact that the 
work was being done Peters 
independent contractor. 


Monopolies 


the contract was void and action 
could maintained it. The fol- 
lowing the opinion the court 
part: 


The agreement between the plaintiff 

and defendant not only enabled the 
plaintiff make secret profit for 
himself, but placed himself 
position antagonistic the interests 
his employer. Under his contract 
with the company, was duty 
bound canvass the territory allotted 
the defendant, make sales therein, 
and handle secondhand machinery. 
Under the arrangement with the de- 
fendant made sales, looked after 
defendant’s collections, took second- 
hand machinery for him, and secured 
additional commissions for 
the same. Would not the 
plaintiff’s interest neglect sales, and 
reselling secondhand machinery taken 
his employer? was being 
paid monthly salary, and all ex- 
penses, for his work under the con- 
tract with the company. had 
right accept additional compensa- 
tion commissions from others for 
the performance the work was 
employed the company do. 
doing so, committed not only 
breach trust, but fraud upon his 
principal. Such arrangement, for 
consideration, but another form 
bribe, and might well lead neglect 
his other territory. 


duce fair profit. Hence, any con- 
tract made individual with 
the individual members the asso- 
ciation, wherein the acts per- 
formed are inseparably bound 
with the illegal purposes the 
association, also illegal and un- 
enforceable. 

The plaintiff caused the forma- 
tion association cleaners 
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and dyers for the main purposes 
competition and increas- 
ing prices. The plaintiff acted 
business adviser and entered into 
contract with each member, 
well with the association, where- 
was employed improve 
conditions the cleaning and dye- 
ing business every manner 
return for certain percentage 
the business profits each member. 
The contracts with the individual 
members were not delivered the 
plaintiff until the plaintiff, through 
the association, increased prices. 
The present action was brought 
the business adviser against one 
the members for payment his 
commissions according the con- 
tract. holding that the contract 
was unenforceable because was 
bound with unlawful associa- 
tion, th2 court said: 


Appellant (plaintiff) contends that 
the association had the right estab- 
lish minimum price, long that 
price not unreasonable and rea- 
sonably necessary produce fair 
profit upon the commodity sold 
the services rendered, and support 
its contention cites Herriman 
Menzies, 115 Cal. 16, 660, 
Rep. 81, but was said Meyers 
Merillion, 118 Cal. 352, 356, 
662, 663, “In the Menzies Case was 
held that the contract was not illegal, 
for was not shown that was de- 
signed did effect control 
business extent enabling the 
contracting firms exclude competi- 
tion control the prices the com- 

Pacific Factor Adler, Cal. 
110, 38, Am. St. Rep. 
102, the Supreme Court quoted with 
approval the following language used 
the case Salt Company 
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Guthrie, Ohio St. 672: “It 
answer say that competition the 
salt trade was not fact destroyed, 
that the price the commodity 
was not unreasonably advanced. Courts 
will not stop inquire the 
degree injury inflicted upon the 
public; enough know that the 
inevitable tendency such contracts 
injurious the public.” The 
general principle governing matters 
this kind thus stated 
independent dealers prevent com- 
petition between themselves is, the 
contemplation the law, act 
inimical trade commerce, what- 
ever may done under and pur- 
suance it, and although the object 
the combination merely the due 
protection the parties against 
ruinous rivalry, and attempt 
made charge undue excessive 
prices,... and... illegal how- 
ever reasonable the prices fixed the 
parties 

The next contention appellant 
that the contract respondent sued 
upon this separate and 
distinct from the contract the asso- 
ciation, and that any illegality the 
latter will not render the former un- 
enforceable. The evidence shows that 
appellant, together with the cleaners 
and dyers the counties Los 
Angeles and Orange, confederated to- 
gether form association 
cleaners and dyers that would include 
all those engaged that business 
those two counties; that further- 
ance that design they did form 
association that had for its principal 
objects raising the price their out- 
put and stifling competition; that the 
main purpose that appellant and re- 
spondents had view, when respond- 
ents entered into the contract with 
appellant, was the accomplishment 
said objects. This evidenced 
the fact that prior entering into 
said contract, the said association had 
been formed; practically all those 
engaged the business cleaners 
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and dyers the counties Los 
Angeles and Orange had joined the 
association and had signed the by- 
laws, and had agreed cease com- 
petition among themselves, and the 
further fact that was agreed that 
the individual contracts the mem- 
bers should withheld and not de- 
livered appellant until after the 
prices had been raised. support 
this contention appellant cites sev- 
eral opinions the Supreme Court, 
none which the facts are similar 
those the case under considera- 
tion. Pacific Wharf, etc., Co. 
Dredging Co., 184 Cal. 21, 192 847, 
849, cited appellant, the court 
said: “Whether contract entire 
separable depends upon its language 
and subject-matter, and this question 


Rights Assignee Conditional 


Sale Note 
Hamilton Vero Beach Reserve 
Mortgage Co., Supreme Court 


Florida, 144 So. Rep. 362 


The assignee note, bearing 
the notation that identified 
with conditional sale contract 
retained the assignor, bound 
the assignor’s action repos- 
sessing the property and discharg- 
ing the marker’s obligation the 
note. The assignee’s right action 
the note, any, against the 
assignor and not the maker. 

Hamilton purchased automo- 
bile from the Dixie Auto Sales Co., 
and executed conditional sales 
contract which title remained 
the vendor until full payment. 
note given part payment con- 
tained the notation that was 
identified with the conditional sale 
agreement. This note was assigned 


the Vero Beach Reserve Mort- 
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mined the court according the 
intention the parties.” And 
Poultry Product Co. Barlow, 189 
Cal. 278, 208 93, the court held 
that promise two things, one 
legal and the other illegal, the two 
are mingled and bound together 
that they cannot separated, the 
whole promise void. The contract 
with the association and those with 
the individual members called for the 
same services performed 
appellant. Among other things, those 
services included price raising and 
eliminating competition. While por- 
tions said contracts may said 
legal, they are interwoven 
with the illegal parts that they can- 
not separated. 


gage Co. Thereafter Hamilton de- 
faulted the payment install- 
ment and the automobile was repos- 
sessed the Dixie Co. The Mort- 
gage Co. was notified this fact 
but took action and remained 
silent for several years until the 
present suit was filed against Ham- 
ilton recover the note. 


The court decided favor 
the defendant saying: 


Under the terms the contract, 
Dixie Auto Sales Company had 
right repossess the automobile upon 
default occurring the payment 
installment the purchase price. 
The note, heretofore stated, showed 
upon its face that was only part 
the contract, and identified 
with the sales contract. The holder 
the note was therefore charged with 
notice that the vendor reserved title 
the automobile and had the right 
repossess the same. The holder 
was also charged with knowledge 
the law the effect that the vendor 


could not repossess the property and 
also pursue the vendee for the pay- 
ment the purchase price. American 
Process Co. Fla. White Pressed 
Brick Co., Fla. 116, So. 942, 
Ann. Cas. 

The plaintiff the court below 
acquired only part the contract, 
wit, the note. The remainder 
the contract remaining the hands 
the vendor, the assignee the 
note was bound the action the 
vendor repossessing the property 
and thereby discharging the obligation 
the note; but, aside 
think that the record shows that 
the conduct the assignee the 
note when the automobile was returned 
the vendor, and the assignee had 
notice thereof, was ratification 
the discharge the maker the 
note, and thereafter the 
cause action, any, was against 
the assignor the note; the vendor 
the automobile remaining liable 
its indorsement thereof the assignee. 


Action for Price Goods Not 
Delivered 
Grauman Soda Fountain Co., Inc. 
Etter, Supreme Court Arizona, 
Pac. Rep. (2d) 417 

seller suing buyer for the 
purchase price goods not delivered 
tender delivery until requested, 
where the contract sale provides 
that the goods are shipped 
ordered but that payment 
made unconditionally be- 
fore certain date. 

this case the defendant entered 
into contract sale with the 
plaintiff whereby the plaintiff agreed 
ship the defendant three soda 
fountains whenever ordered, and 
the defendant agreed uncondition- 
ally pay for them before 
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Upon the failure 
the defendant pay the due 
date, although the defendant had 
not yet ordered any shipments, the 
plaintiff brought this action for the 
purchase price. The court denied 
the defendant’s contention that the 
plaintiff had cause action 
until delivery tender de- 
livery was made. from 
the court’s opinion are follows: 


Section 2874, Revised Code 
Arizona 1928, being part the 
Uniform Sales Act, independent 
the general rules above stated, settles 
the duties, obligations, and rights 
the seller and buyer under contracts 
such the one here under considera- 
tion. Such section reads: 
under contract sell sale, the 
price payable day certain, 
irrespective delivery transfer 
title, and the buyer wrongfully 
neglects refuses pay such price, 
the seller may maintain action for 
the price, although the property 
the goods has not passed, and the 
goods have not been appropriated 
the contract. But shall de- 
fense such action that the seller 
any time before judgment such 
action has manifested inability 
perform the contract the sale 
his part intention not per- 
form it.” 

defense the character sug- 
gested said section was made. The 
plaintiff’s agreement manufacture 
the fountain units and deliver 
ship them the partnership upon the 
latter’s order was sufficient consider- 
ation for the partnership agreement 
pay for them. 315, 150 
and 170. 

“Of course, the seller [plaintiff} 
cannot have both the purchase price 
and the property; must, when the 
time arrives for him perform his 
part the contract, make the de- 
livery.” Gourd Healy, 176 App. 
Div. 464, 163 637, 639. 


Owner Trade-Name Estopped from 
Preventing Its Use Another 
Burns Navorska, Court Appeals 
Ohio, 182 Rep. 282 

Where the proprietor trade 
name stands and allows another 
use under such circumstances 
and for such time that his con- 
sent, continued attitude 
noninterference, may inferred, 
may not cause the one who has 
acted upon the strength his 
silence lose the result the work 
and money expended developing 
the good will attached the name. 

The plaintiff Burns sold his busi- 
ness one who turn sold 
the defendant. For period 
eight years the defendant 
predecessor carried the business 
under the plaintiff’s name without 
any objection from the plaintiff, al- 
though the use the name had 
never been expressly conveyed 
the purchaser the business. 
plaintiff re-entered the 
ness under his own name and sought 
restrain the defendant’s use 
plaintiff’s name. The court denied 
the plaintiff’s action. 

The following paragraphs are 
quoted from the court’s opinion: 


The third theory advanced the 
defendant that the plaintiff 
estopped his conduct now claim 
exclusive right the use the 
trade-name Burns. The fourth claim 
the defendant that the plaintiff 
has unfairly competed with the de- 
fendant, and this rather dovetails into 
what are about say concerning 
the claim estoppel. find that 
proved the evidence this 
case that Burns, the time his 
sale, remained the store with his 


THE BANKING LAW JOURNAL 


Trade-Names 


grantees for period month. 
knew that his purchasers were con- 
tinuing the use the word Burns 
their business. also knew 
the subsequent sale his grantees 
the defendant, Navorska, and knew 
that the appellant, Navorska, con- 
tinued the use the word, and that 
also used the stationery 
heads that bore the trade-name “Burns 
Meat that the same name 
continued upon the window the 
place business and upon the de- 
livery truck trucks used the 
business; that the telephone number 
was continued under this name; that 
Navorska collected some few accounts 
for Burns, and that Burns purchased 
meats Navorska intervals during 
Navorska’s seven eight years 
continuance the business under the 
name “Burns Meat Market.” Burns 
made objection the use his 
name, and during all said period 
tacitly consented its use, well know- 
ing that the defendant, Navorska, 
was spending time and money 
the advancement his business and 
the advertising the name “Burns 
Meat Market.” Under this state 
facts hold the view that there 
merit the contention that the plain- 
tiff, his silence and conduct, 
estopped now claim the relief 
prayed for. 

recognize that the cases uni- 
formly hold that there exclusive 
use to, in, proper name. The 
right use one’s own name business 
subject the general rules regard 
unfair competition, and noted 
that there nothing the facts 
shown this case indicative any 
bad faith purposeful interference 
Navorska with the business 
Burns, but the confusion that now 
results caused the use both 
places business the name Burns 
and the close proximity one the 
other. 

have been cited numerous 
cases pertaining some feature 
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the question presented, but, sug- 
gested counsel, both and they 
have been unable find any case 
exactly parallel the instant case. 
We, therefore, determination 
the question presented, must and 
content ourselves with the statement 
general proposition law taken 
from the case L.. Bennett 
Sons Farmers’ Seed Gin Co. 
(C.C.A.) 288 365, which seems 
use sound principle and 
reason the particular 
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sented this case. Therein the court 
held that, the proprietor name 
mark has stood and allowed 
others use under such circum- 
stances and for such time that his 
consent, least continued atti- 
tude noninterference his part, 
may reasonably inferred, may 
not cause others who have acted upon 
the strength his silence and inaction 
lose the result the work and 
money expended the assumption 
that consented thereto. 


Workmen’s Compensation 


Death Natural Causes Not Com- 
pensable 

Micale Light, Superior Court 
Pennsylvania, 161 Atl. Rep. 600 
For injury compensable 

under the Workmen’s Compensation 

Law, must caused some 

apart from 


unusual occurrence, 
the ordinary course events, 
sudden development from some 
abrupt violence the physical 


structure the body. Where the 
injury results from gradual de- 
velopment from long-continued ex- 
posure natural dangers incident 
the employment, not com- 
pensable. 

this case, the plaintiff’s hsuband 
worked the defendant’s mine. 
The room which worked for 
month before became ill, was, 
during that period, uniformly and 
continuously wet. contracted 
pneumonia and died. Work- 
men’s Compensation Board found 
that such injury was not com- 
pensable. sustaining this finding, 
the court stated, part, follows: 

Our Supreme Court has ruled that, 


“To accident, within the Work- 
men’s Compensation Law, the injury 


must usually result from some un- 
designed event occurring 
ticular during the course 
the employment: Mauchline State 
Ins. Fund, 279 Pa. 524, 526, 124 
168, 169. There must some 
unusual occurrence untoward hap- 
pening aside from the usual course 
Co., 284 Pa. 348, 354, 181 247; 
Diriscavage Pennsylvania Coal Co., 
Pa. Super. Ct. 189, 193. Where 
death results from germ infection, 
the disease must have been sudden 
development from some abrupt violence 
the physical structure the body, 
and not the mere result gradual 
development from long-continued ex- 
posure natural dangers incident 
the employment. McCauley Im- 
perial Woolen Co., 261 Pa. 312, 328, 
104 


the present case both the ref- 
eree and the board found that there 
was such unusual occurrence 
untoward happening, aside from the 
usual course events, sudden 
development disease from some 
abrupt violence the physical struc- 
ture the body, resulting the 
employee’s death, and hence concluded 
that his death was not caused 
accidental injury happening 
him the course his employment. 
There was evidence support the 
findings fact which negatived acci- 
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dental injury, and the conclusion 
the referee and board was strict 
accord with the fundamental findings 
fact. This being so, the court 
below was without authority dis- 
turb it. 

The employee died pneumonia. 
This germ disease, the direct 
result specific micro-organism 
micro-organisms. The pneumococcus 
frequently present the fauces 
healthy persons, and seems require 
lowered power resistance 
other favoring condition for the pro- 
duction attack. When this 
lowered power resistance other 
favoring condition, resulting disease, 
sudden development from some 
abrupt violence the physical struc- 
ture the body, the result 
some unusual occurrence untoward 
happening, aside from the usual course 
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within the Workmen’s Compensation 
Law; when the gradual develop- 
ment from long-continued exposure 
natural dangers incident the em- 
ployment, not. McCauley 
Imperial Woolen supra; An- 
derson Baxter, 285 Pa. 443, 447, 
132 358. 

the present case, while most 
the mine workings were dry, the room 
where Micale and his “buddy” had 
worked for month before the former 
fell ill, was, during that period, uni- 
formly and continuously wet. There 
was unusual occurrence untoward 
happening about it. The chill, which 
heralded the attack pneumonia and 
was symptom the disease, was 
not the unusual occurrence unto- 
ward happening contemplated the 
law. They refer objective happen- 
ings, not subjective feelings 
symptoms. 


